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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BANNOCK

JEREMY RAY WHEELER,

)

Petitioner-Appellant,

vs.
STATE OF IDAHO,
Respondent-Respondent on Appeal,

)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.

44214

_________

CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE David C. Nye District Judge.

For Appellant:
Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. 8th West
St. Anthony, Id 83445
For Respondent:
Lawrence G. Wasden
Idaho Attorney General
P.0. Box 83720
Boise, Idaho 83720-0010
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Date: 7/13/2016

Sixth Judicial District Court - Bannock County

Time: 09:46 AM

ROA Report

Page 1 of 2

User: OCANO

Case: CV-2016-0000411-PC Current Judge: David C Nye
Jeremy Ray Wheeler, Plaintiff vs State Of Idaho, Defendant

Jeremy Ray Wheeler, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

2/2/2016

LOCT

TAMILYN

Clerk's Vault

David C Nye

NCPC

TAMILYN

New Case Filed-Post Conviction Relief

David C Nye

TAMILYN

Filing: H1c - Post-Conviction Act Proceedings*
Paid by: Jeremy Wheeler Receipt number:
0003287 Dated: 2/212016 Amount: $.00 (Cash)
For:

David C Nye

CAMILLE

Petition and Affidavit for Post Conviction relief:
prose

David C Nye

CAMILLE

Motion and affidavit in support for appointment of David C Nye
counsel; prose

CAMILLE

Motion and affidavit for permission to proceed on David C Nye
p[artial payment of court fees (prisoner) pro se

CAMILLE

Respondents motion for summary dismissal; aty David C Nye
Jared Johnson

CAMILLE

Answer to Petition and affidavit for
Post-Conviction Relief: aty Jared Johnson

David C Nye

CAMILLE

Defendant: State of Idaho Attorney Retained
Jared Johnson

David C Nye

CAMILLE

Respondents Brief in support of motion for
summary dismissal: aty Jared Johnson

David C Nye

CAMILLE

Objection to Petitioners motion for appointment of David C Nye
counsel; aty Jared Johnson

MOTN

AMYW

Motion and ObjecUon to State's Motion for
Summary Dismissal; pltf pro se

David C Nye

MOTN

AMYW

Motion for Default Judgment; pltf pro se

David C Nye

3/14/2016

MOTN

TAMILYN

Motion for Discovery-by Jeremy Wheeler

David C Nye

4/28/2016

ORDR

AMYW

Order Denying Court Appointed Counsel on
Appeal: /s/ J Nye, 4-28-16

David C Nye

ORDR

AMYW

Order Re: Motion for Partial Payment of Court
Fees: petitioner does not need to pay a filing fee
and his petition for post conviction relief is
properly filed before the court: Isl J Nye, 4-28-16

David C Nye

ORDR

AMYW

Order Denying Discovery: Isl J Nye, 4-28-16

David C Nye

DEOP

AMYW

Decision on Motion for Summary Dismissal;
Respondent's Motion for Summary Dismissal of
petitioner's petition for post-conviction relief is
GRANTED; Isl J Nye, 4-28-16

David C Nye

JDMT

AMYW

Judgment; final judgment is enter against Jeremy David C Nye
Wheeler and in favor of the Slate of Idaho; Isl J
Nye, 4-28-16

CSTS

AMYW

Case Status Changed: Closed

David C Nye

APSC

OCANO

Appealed To The Supreme Court

David C Nye

NOTC

OCANO

NOTICE OF APPEAL; Jeremy R. Wheeler, pro
se

David C Nye

3/1/2016

ATTR

3/912016

5/11/2016

Judge
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Date: 7/13/2016

Sixth Judicial District Court-Bannock County

Time: 09:46 AM

ROA Report

Page 2 of 2

User: OCANO

Case: CV-2016-0000411-PC Current Judge: David C Nye
Jeremy Ray Wheeler, Plaintiff vs State Of Idaho, Defendant

Jeremy Ray Wheeler, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

5/11/2016

MOTN

OCANO

MOTION AND AFFIDAVIT FOR PERMISSION
TO PROCEED ON PARTIAL PAYMENT OF
COURT FEES; Jeremy R. Wheeler, pro se

David C Nye

OCANO

CLERK'S CERTIFICATE OF APPEAL; Signed
and Mailed to Counsel and SC on 5-19-16.

David C Nye

AMYW

Order Denying Motion for Appointment of
David C Nye
Counsel; Order Denying Partial Payment of Court
Fees; Isl J Nye, 5-26-16 (Mailed Cert. Copies to
Counsel, SC and Jeremy Ray Wheeler on
5-27-16.

OCANO

IDAHO SUPREME COURT; Received Notice of
Appeal - No Transcripts Requested - See
Attachments. SC entered Order Conditionally
dismissing appeal for non-payme_nt of fee for
preparation ofthe Clerk's Record; However,
Appellant allowed (21) days to pay fee or obtain
an Order from the Dist. Waiving that Fee.
Suspended for (21) days for payment of fee or,
waiver from the District Court.

5/19/2016
5/26/2016

ORDR

6/6/2016

Judge

David C Nye

6/14/2016

MISC

OCANO

David C Nye
IDAHO SUPREME COURT; Entered Order
Granting Motion for Extension of Time to Pay Fee
for Clerk's Record or obtain an Order Granting
Waiver of the fees. Appellant is Allowed 35 days
from the date of this order to resolve the fee
issue.

7/8/2016

MISC

OCANO

Received check # 700554 from Jeremy Wheeler David C Nye
in the amount of $76.05 for balance of Clerk's
Record. on 7-8-16. Notified Supreme Court on
7-11-16.

7/13/2016

MISC

OCANO

CLERK'S RECORD ONLY RECEIVED IN
COURT RECORDS ON 7-13-16. Mailed to
Jeremy Wheeler, pro se and Lawrence Wasden
on 7-13-16. Due in Supreme Court on 8-9-16.
Sent Cert. of Service to SC by email on 7-13-16.

David C Nye
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Petitioner

5'J; X,-f}

IN THE DISTRICT COURT OF THE

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ·1J,I/N llloc)I_

)

Petitioner,
vs.

)

Case No. C..V-Zotlt, ~ 4 l

)
)
)
)
)

PETITION AND AFFIDAVIT
FOR POST CONVICTION
RELIEF

/~pc_

)
)
)

Respondent.

The Petitioner alleges:

5 ~ IIN rlloAJ y k/ael'-. UMP

1.

Place of detention if in custody:

2.

Name and location of the Court which imposed judgement/sentence: _ _ __

-:&11/Jat-ll
3.

4.

/};ur,

*7 &i.tAAouse- ~ t,i 1 G CbirbL,l}o~. ·J;k_h:; ~ z,3,;u; I

The case number and the offense or offenses for which sentence was imposed:

C!-!l-,{1L)/'-/--tJCJOti03 - ,C£

(a)

Case Number:

(b)

Offense Convicted: _...'f?n_.·....,.5...._S:_o.,_F___:;.J../J_...a..,,:;b.;.,.:...r;....c.,Q.____ _ _ _ _ _ __

The date upon which sentence was imposed and the terms of sentence:
a.

Date of Sentence:

5""- // -- ,.:to/ S-

b.

Terms of Sentence:

3 ye.s

./Ji1z/

~5

J:N.d - TaiidiJr- 7y.,i,.5

PETITION FOR POST CONVICTION RELIEF - 1
Revised: 10/13/05

i

l
•,

\
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3.

5.

Check whether a finding of guilty was ma~e after a plea:
[}( Of guilty

6.

[ ] Of not guilty

Did you appeal from the judgment of conviction or the imposition of sentence?

[XYes []No

_

If so, what was the J;)ocket Number of the Appeal?
7.

~'/JSt 7

State concisely all the grounds on which you base your application for post
conviction relief: (Use additional sheets if necessary.)

7'/k tJ(;:A.ue/

oT-

(a)

f2A1.5t-

(b)

U/~Flb,;,1i II t,, (!,,.., n.SG' /

(cl

i.Lto/d1aa1 of

8.

;l/1(.)~o/V

Tb

~1/l017ft5,5

'

(}Bi Ec#U-1iv~ A-GSL5limtk)

OW: 1Jocftf,$_ (Ml"P/k1illl:. b>~)

Prior to this petition, have you filed with respect to this conviction:

a.

Petitions in State or Federal Court for habeas corpus?_ __,)../~0_ _ __

b.

Any other petitions, motions, or applications in any other court?

c.

If you answered yes to a or b above, state the name and court in which each

ybS

petition, motion or application was filed:

llppa~L

ZP 5isREtm?

~u11,,r

_:Fi-!

PETITION FOR POST CONVICTION RELIEF ~ 2
Revised: 10113/05
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\

\

(-)

9.

l

,,.,}

'\.

.

If your application is based upon the failure of counsel to adequately represent you,
state concisely and in detail what counsel failed to do in representing your interests:
(a)

Jib /)10

&o·r ·firn&ly

fJ /y

~lj/o't11 0 r' 'll-t~Ms's' lovi .

l·~

I0.

Af;,bz:i-/
:n lose !'Ii!; t(J4r ·n ,Jo Sv.

'To

Cew,~ l>'lb
fkk ltflf/)

I,
r:;ri:t~~!Z:J:.;;t=@
ill· .TJMho

f 13\

mttlion

f!tf/)/q-/&

/7H '-6-J> "fl) ~ -C"">f ~ A-z:Ct,.e,)

~~

"fl)

-rJ/k i-,,,.v 5

Ji::!f;,~~/ii'oi;i'l/JI#~~

~(p!5

Are you seeking leave to proceed in fonna pauperis, that is, requesting the
proceeding be at county expense? (If your answer is ''yes", you must fill out a

Motion to Proceed in Fonna Pauperis and supporting affidavit.)

[}l_Yes
11.

[ ] No

Are you requesting the appointment of counsel to represent you in this case? (If your

answer is ''yes", you must fill out a Motion for the Appointment of Counsel and supporting
affidavit, as well as a Motion to Proceed In Forma Pauperis and supporting affidavit.)
[,.)i.Yes

[ ]No
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("')

13.

This Petition may be accompanied by affidavits in support of the petition. (Forms
for this are available.)

DA1ED this.2$. day of

STATE OF IDAHO
County of

,20Ji,_.

)

fittl)£JouJZ..

~

Jib, VHj

) ss
)

ewU.

being ,worn. d,;pose, and says that the party is the

Petitioner in the above-entitled appeal and that all statements in this PETITION FOR POST
CONVICTION RELIEF are true and correct to the best of his or her knowledge and belief.

SUBSCRIBED AND SWORN and
@ul.M

(SEAL)

(ihcj

,20lJ+·
;;tary Public for Idaho /
Commission expires: . ~

t .

'20 ?V 2 f

PETITION FOR POST CONVICTION RELIEF - 4
Revised: l 0/13/05
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()

CERTIFICATE OF MA1LING

I HEREBY CERTIFY that on the

ll

day of \,

~

Jj,__, I mailed a

, 20

copy of this PETITION FOR POST CONVICTION RELIEF for the purposes of filing with the
. court and of mailing a true and correct copy via prison mail system to the U.S. mail system to:
County Prosecuting Attorney

PETITION FOR POST CONVICTION RELIEF - 5
Revised: 10/13/05
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AFFIDAVIT OF FACTS IN SUPPORT OF POST-CONVICTION PETITION
STATE OF IDAHO
COUNTY oF

:"ffeaaoc/L

)
) ss

) -

~ ~ \ , . ~ , being first duly sworn on oath, deposes and says:
Mo·riou 7o ,'2YPfllhS5

/),.,;,A

.

_-

-
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7
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I
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11
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./±nt) _i:;:Jtrh_a 5&,fl- tl,ns·Z:Tutionq(

law

;t;3

f/lu, l-4;,,n

17-/h ,Po1$t11ou s -~ :£r.. J:s peabtJCbo ·rl/12ou(J_ /,._
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AFFIDAVIT OF FACTS IN SUPPORT OF POST CONVICTION PETITION - 1
Revised: 10/13/05
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Further your afffant sayeth not.

SUBSCRIBED AND SWORN

·

~~~

D AFFIRMED TO before me this

1J_ day of

, 2011,,.

No

Public for Idaho
My Commission Expires:

tJi
I
JetUJl,/
I

AFFIDAVIT OF FACTS IN SUPPORT OF POST CONVICTION PETITION - •
Revised: 10/13/05

l,

·
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Defendant
IN THE DISTRICT COURT OF THE

5F x·-rti

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
STATE OF IDAHO,
Plaintiff,

Defendant.

COMES NOW,

)
)
)
)
)
)
)
)
)

~~

'Con no~i.

Case No.

C..\1- ZOJ {t] .. 4 l/-rc:__

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

w~

, Defendant, in the above

entitled matter and moves this Honorable Court to grant Defendant's Motion for Appointment of
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for
Appointment of Counsel.
1.

Defendant is currently incarcerated within the Idaho Department of Corrections

~nder the direct care, custody and control of Warden ofthe

ST. A,ur/-bl'llv
. I
2..

t?aSS

~-flctl,11

Woti Ci1r1P

The issues to be presented in this case may become to complex for the Defendant
to properly pursue. Defendant ·1acks the knowledge and skill needed to represent
him/herself

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1
Revised: I0/06/05
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('\

\

3.

)

Defendant required assistance completing these pleadings, as he/she was unable
to do it him/herself.

4.

Other:

------------------------

DA1ED this

zj day of c.1n~

,20.f.£_.

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL
STATE OF IDAHO
County of

)

/,J
iJ ) ss
JjftnfJrJC/1.... )

~ ' I £ ~en'

after first being duly sworn upon his/her oath, deposes

and says as follows:

1.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

&4.

5[,-1/AJT/kv'( lA,kd
under the care, custody and control of Warden ·12.ass C-11;,/LbloN

property;
5.

I am unable to provide any other for111 of security;

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;

MOTION AND AFFIDAVIT fN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: I 0/06/05
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Further your affiant sayeth naught.
WHEREFORE, Defendant respectfully prays that this Honorable Court issue
it's Order granting Defendant's Motion for Appointment of Counsel to represent his/her interest,
or in the alternative grant any such reliefti which it may appear the Defendant is entitled to.
DATED This~ day of

J~vt.tb2_>1

,201.{_.

SUBSCRIBED AND SWORN AND AFFIRMED to before me this
of

~ A l [j !-, u

(SEAL)

vj

2-L/ day

Ji,_.

, 20

Notary Public for Idaho .
Commission expires: ·l/

l /t, ~1.,,t>
/ 2-/

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: I 0/06/05
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the

2:-3

day of

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR AP OINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

County Prosecuting Attorney

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: l 0/06/05
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IN THE DISTRICT COURT OF THE

:Sf'X. r}r

JUDICIAL DISTRICT

1].11001JcL

_oF THE STATE OF IDAHo, IN AND FOR THE couNTY oF

'

Case No.:

C\/-ZoJk?-LJ.lf-K

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

Plaintiff,

ef~~WI~
Defendant.

IMPORTANT NQTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when
you file this document.
STATE OF IDAHO .;2 _

,J

)
) ss.

County of f.)flf)r}O c./e, ) ·
'
[ ] Plalntiff [~ Defendant asks to start or defend this case on partial payment of court
fees, and swears under oath
1. This is_ an action for (type of case)

?o.s 1 ~n I/ wh IL
I

6

&ht:../} . I

believe I'm entitled to get what I am asking for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES·
(PRISONER)

PAGE 1
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(')

2.

[ K.1 I have not previously brought this claim against the same party or a claim based on

the same operative facts in any state or federal court. [

JI have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.
3. I am unable to pay all the.court costs now.

I have attached to this affidavit a current

statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or fo~ the last twelve (12) months,
whichever is less.
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my inmate account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% bf the preceding month's
income in my inmate account until the fee is paid in full.
5. I verify that the statements made in this affidavit are true. I understand that a false
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14)
years.
Do not leave any items blank. If any item does not apply, write "N/A». Attach additional pages
if more space is needed for any response.
IDENTIFICATION AND RESIDENCE:

Name:

JefttM11Z t J ~

Address:

=t:J:-st/'/75'"
Other name(s) I have used:_--'/U:..-+-,/,
.....
A_______

{J b },.) , ~~ W. 451. -/7YI~., r;/,;eh.o ~- ~31./</S-

How long at that address?
Date and place of birth:

Phone:_.L-~::.iµ,g....__·_ _ __

Bj11jl975"

j?:JfP(J, LJ,/,:,,A.

DEPENDENTS:

I am

c>t

s·ingle I

] married.

If married, you must provide the following information:

Name of spouse: _ ___.A4~b"""'/.I_,_·- - - - - - - - - - - - - - - - - - - - - - -

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
.

PAGE2
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~-=-+£. .&_
.. . . ___________

My other dependents (including minor children) are: _ ....

/JOP.f~O

INCOME:

Amount of my income: $

I/ '/()IJ,bO

per [

] week

[t\1' month

Other than ·my inmate account I have outside money from: _

__..49.........,,/
........ft..__ _ _ _ _ _ _ __

My spouse's income: $ ---a.alll..._&±~
.....
· __ per [ ] week [ ] month.

l

ASSETS:
List all real property (land and buildings) owned or being purchased by you.
Your
Address

City

.AJ/tt

State

Legal
Description

Value

Equity

l
List all other property owned by you and state its value.
Description (provlde description for each item)

Value

Cash
Notes and Receivables
Vehicles:
Bank/Credit Union/Savin
Stocks/Bonds/Investments/Certificates of De osit
Trust Funds
Retirement Accounts/lRAs/401 (k)s
Cash Value Insurance .
Motorcycles/Boats/RVs/Snowmobiles:

A.tfA

Furniture/Appliances
Jewelry/Antiques/Collectibl·es
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

PAGE 3
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(-)
\

Description (provide description for each item)

.....

Value

TVs/Stereos/Computers/Electronics

1\/(A
I

T cols/Equipment

1\1/A

Sporting Goods/Guns
Horses/Livestock/Tack
Other (describe)

EXPENSES: List all of your monthly expenses.
Expense
Rent/House Payment Vehicle Payment(s}

Average
Monthly Payment

1vfA
A J/j
/V 1J4.

Credit Cards: (list each account number)

J
Loans: (name of lender and reason for loan)

Electricity/Natural Gas
Water/Sewer/Trash
Phone
Groceries
Clothing
Auto Fuel

AIIA

Auto Maintenance
Cosmetics/Haircuts/Salons
Entertainment/Books/Magazines_
Home Insurance
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

l

NIA
I

Ai/tt.
I
PAGE4
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Average
Monthly Payment

Expense

tv!A
I

Auto Insurance
Life Insurance

NI~

Medical Insurance

AJIA7

Medical Expense

NIA

}

Other

I

MISCELLA;NEOUS:

JA::

N

How much can you borrow? $

I

When did you file your last income tax return?

IV /14: .
__?'---- Amount of refund: $._.......;..?
____
From whom? ---'-"'"'"1+....L..>""--'------

PERSONAL REFERENCES: (These persons must be able to verify information provided)

Years Known

IS-

2o_l!i.~UBSCRIBED AND sllVORN TO before me this

·

~··''' -t\NA Al''•«

.,'* _..........;~

111
•.-,.

f ,· No,....d·,~·,~\
·\'ft S

:

~·

.... !:•
.. .c, . I
. . o·········
ID lr,.~O ••••..
..,..........

:
.
:

' ) , .:

'.. ~ '• ..o.,_
,V:
,~·.. '111.1
~~111,,,. 'P
,,,

n

day of

,~J.1 fA ;

,,,,1m111,,
·

-!ft--

¥Yl L

t~

__,

,l{,;'.)_,~

Notary Public to;tdaho
Residing at
---~)i o kJ/t.e'A±
My Commission expires
i./j
i

1

{_£/l,cnd1-1

·1v( ·20.Z...I

l

•

,t

•''

MOTION AND AFFIDAVIT FOR PERMISSION TO
. PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRl~ONER)
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STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY

JARED W. JOHNSON, ISB #7812
Chief Civil Deputy Prosecutor
Bannock County Administrative Offices
5500 S. Fifth Avenue
Pocatello, Idaho 83204
Phone: (208) 236-7248
Fax: (208) 236-0689
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
) CASE NO. CV-16-411-PC
JEREMY R. WHEELER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

_______________

)
) RESPONDENT'S MOTION FOR
) SUMMARY DISMISSAL
)
)
)
)
)
)
)

COMES NOW, Respondent State ofldaho, by and through Jared W. Johnson, Chief
Civil Deputy Prosecuting Attorney, and hereby moves the Court for summary dismissal of
Petitioner Neil Grant Patterson's post-conviction relief petition pursuant to Idaho Code§ 194906(c) on the general basis that, in light of the pleadings, answers, admissions, and the record of
the underlying criminal case, the petition fails to raise a genuine issue of material fact.
Petitioner's ineffective assistance of counsel claims fail to raise a genuine issue of
material fact regarding both deficient performance and resulting prejudice. Petitioner's other
claims are bare and conclusory, unsubstantiated by fact, procedurally defaulted, or clearly
disproven by the record.
The specific grounds for dismissal of Petitioner's allegations are set forth in the State's

RESPONDENT'S MOTION FOR SUMMARY DISMISSAL
24 of 124

. ·,

(-'\
\.

-~·

)

Brief in Support of Motion for Summary Dismissal which is incorporated herein by this
reference.
DATED this

Z/_ day of February, 2016.

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this 21...._ day of February, 2016, a true and correct
copy of the foregoing was delivered to the following:
Jeremy R. Wheeler
IDOC No. 54475
125 N. gth West St.
St. Antho~y, ID 83445

RESPONDENT'S MOTION FOR SUMMARY DISMISSAL

(R)mail - postage prepaid
[ ] hand delivery
[] facsimile
[ ] courthouse b
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STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY

'I

{); /,:9
.JARED W. JOHNSON, ISB #7812
Chief Civil Deputy Prosecutor
Bannock County Administrative Offices
5500 S. Fifth Avenue
Pocatello, Idaho.83204
Phone: (208) 236-7248
Fax: (208) 236-0689

IN THE DlSTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR lliE COUNTY OF BANNOCK

JEREMY R. WHEELER,
Petitioner,

vs.
STATE OF IDAHO,
Respondent.

_______________

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-16-411-PC
ANSWER TO PETITION AND
AFFIDAVIT FOR POST-CONVICTION
RELIEF

COMES NOW, the State of Idaho, Respondent, by and through Chief Civil Deputy
Prosecuting Attorney Jared W. Johnson, and does hereby answer the Petition and Affidavit for PostConviction Relief ("Petition") of Petitioner Jeremy R. Wheeler ("Wheeler'') as follows:
GENERAL STATEMENT

Respondent denies each and every allegation in Wheeler's Petition not specifically admitted
herein.
SPECIFIC ANSWERS TO PETITION FOR POST-CONVICTION RELIEF

1.

In answering paragraphs 1, 2, 3, 4, 5, 6 and 8 of the Petition, Respondent admits the

allegations contained therein.
2.

In answering paragraphs 7, 9 and 12 of the Petition and the allegations contained in

ANSWER TO PETITION AND AFFIDAVIT FOR POST CONVICTION RELIEF

~
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()
Wheeler's Affidavit, Respondent denies the conclusory allegations contained therein.
3.

In answering paragraphs 10, 11 and 13, these paragraphs are not factual allegations

capable of being admitted or denied.

FIRST AFFIRMATIVE DEFENSE
Wheeler's Petition fails to state any grounds upon which relief can be granted. I.C. § 194901(a); I.R.C.P. 12(b)(6).

SECOND AFFIRMATIVE DEFENSE
Wheeler's claims are barred as they were waived in the trial proceeding. I.C. § 19-4908.

THIRD AFFIRMATIVE DEFENSE
Wheeler's claims should have been raised on direct appeal and, therefore, are procedurally
defaulted. I.C. § 19-4901(b).

·FOURTH AFFIRMATIVE DEFENSE
Wheeler's claims have been brought forth on appeal and, therefore, barred. Res judicata.
WHEREFORE, Respondent prays for relief as follows:
1.

That Wheeler's claims for post-conviction reliefbe denied.

2.

That Wheeler's claims for post-conviction relief be dismissed.

3.

For such other and further relief as this Court deems just.
DATED thisgz__ day of February, 2016.

c:;2
JARED'W.tp~

<;lire£Ci'2:!:J)eputy Prosecutor

ANSWER TO PETITION AND AFFIDAVIT FOR POST CONVICTION RELIEF
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this .2j_ day of February, 2016, a true and correct
copy of the foregoing was delivered to the following:

Jeremy R. Wheeler
IDOC No. 54475
125 N. 8th West St.
St. Anthony, ID 83445

Afmail ~ postage prepaid
[ ] hand delivery ·
[ ] facsimile
[ ] courthouse

ANSWER TO PETITION AND AFFIDAVIT FOR POST CONVICTION RELIEF
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STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
JARED W. JOHNSON, ISB #7812
Chief Civil Deputy Prosecutor
Bannock County Administrative Offices
5500 S. Fifth Avenue
Pocatello, Idaho 83204
Phone: (208) 236-7248
Fax: (208) 236-0689

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

JEREMY R. WHEELER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-16-411-PC
OBJECTION TO PETITIONER'S
MOTION FOR APPOINTMENT OF
COUNSEL

---------------)
COMES NOW, State ofidaho, Respondent, by and through Jared W. Johnson, Chief
Civil Deputy Prosecuting Attorney for Bannock County, and hereby objects to Petitioner's
motion for appointment of counsel.
Pursuant to Idaho Code § 19-4904, a district court MAY order a court-appointed
attorney.

Idaho Code § 19-852(2)(c) provides that an indigent person is entitled to be

represented in any other post-conviction proceeding that is considered appropriate, unless the
court determines that it is not a proceeding that a reasonable person with adequate means would
be willing to bring at his own expense and is therefore a frivolous proceeding. There is no
constitutional right to an attorney in state post-conviction proceedings. Brown v. State, 135
Idaho 676, 23 P.3d 138 (2001) (citing Follinus v. State, 127 Idaho 897, 902, 908 P.2d 590
OBJECTION TOI PETITIONER'S MOTION FOR APPOINTMENT OF COUNSEL
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()

C)

{Ct.App.1995) ).
The decision to grant or deny a request for court-appointed counsel lies within the
discretion of the district court. Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111
(2004).

In determining whether to appoint counsel, the district court should consider that

petitions filed by a pro se petitioner may be conclusory and incomplete. Id. at 792-93, 102 P .3d
at 111-12. Some claims are so patently frivolous that they could not be developed into viable
claims even with the assistance of counsel. Newman v. State, 140 Idaho 491, 493, 95 P.3d 642,
644 (Ct. App. 2004).
Therefore, Respondent objects to court-appointed counsel in this matter on the basis that
Petitioner's allegations are frivolous and conclusory, cannot be developed into viable claims and
would not be a proceeding that a reasonable person with adequate means would be willing to
bring at his own expense and is therefore a frivolous proceeding.
DATED thislf._ day of February, 2016.

OBJECTION TOI PETITIONER'S MOTION FOR APPOINTMENT OF COUNSEL

2
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C)

(~)
CERTIFICATE OF DELIVERY

I HEREBY CERTIFY That on this 2.i_ day of February, 2016, a true and correct
copy of the foregoing was delivered to the following:

Jeremy R. Wheeler
IDOC No. 54475
125 N. 81hWest St.
St. Anthony, ID 83445

lffmail - postage prepaid
[ ] hand delivery
[] facsimile
[ ] courthouse
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STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
JARED W. JOHNSON, ISB #7812
Chief Civil Deputy Prosecutor
Bannock County Administrative Offices
5500 S. Fifth Avenue
Pocatello, Idaho 83204
Phone: (208) 236-7248
Fax: (208) 236-0689
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

JEREMY R. WHEELER,
Petitioner,
vs.

STATE OF IDAHO,
Respondent.

________________

) CASE NO. CV-16-411-PC
)
) RESPONDENT'S BRIEF IN SUPPORT OF
) MOTION FOR SUMMARY DISMISSAL
)
)
)
)
)
)
)

COMES NOW, the State of Idaho, Respondent, by and through Chief Civil Deputy
Prosecuting Attorney Jared W. Johnson, and hereby submits the following brief in support of its
motion for summary dismissal.

I. FACTUAL AND PROCEDURAL HISTORY
On June 15, 2014, the Pocatello Police Department received a phone call that Petitioner,
who had felony warrants out for his arrest for failing to appear in other criminal matters, was at a
residence at 729 West Center Street #10 in Pocatello. Officers arrived and arrested Petitioner.
After handcuffing him, the officers located a baggie containing a white powder residue that
ultimately tested positive for methamphetamine. See Affidavit of Probable Cause attached
hereto as Exhibit A. On Jun 23, 2014, Petitioner waived his right to a preliminary hearing.
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The Prosecutor's office filed the Prosecuting Attorney's Information and Prosecuting
Attorney's Information Part II on June 26, 2014, charging Petitioner with possession of a
controlled substance, methamphetamine, Idaho Code §37-2732(c)(l) and with being a persistent
violator as defined in Idaho Code §19-2514, due to several prior convictions of possession of a
controlled substance. Petitioner pied not guilty to both charges and a trial was scheduled.
On September 22, 2014, a change of plea hearing was scheduled for September 29, 2014.
The matter was subsequently scheduled for jury trial for October 14, 2014. Petitioner's criminal
attorney filed a Motion to Suppress on November 3, 2014, requesting the evidence be suppressed
on the assertion that the officers did not have sufficient grounds to enter the house. At a hearing
on November 25, 2014, the Court granted a request by Petitioner for new counsel.
Douglas Dykman ("Dykman") was appointed as Petitioner's attorney and filed a motion
to employ a private investigator on December 9, 2014, which was subsequently granted. The
Motion to Suppress was set for hearing on February 17, 2015. The Court ultimately denied
Petitioner's Motion to Suppress, after hearing several witnesses testify, finding that consent was
given for the officers to enter the home and search for Petitioner. See Decision on Motion to
Suppress filed February 19, 2015, attached hereto as Exhibit B.
A change of plea hearing was eventually scheduled for March 24, 2015. The State
moved to dismiss another criminal matter, CR-2014-4948-FE and amend the persistent violator
charge to a second or subsequent offense, as defined in Idaho Code §37-2739, in exchange for a
guilty plea. Petitioner filled out a Guilty Plea Questionnaire. See Exhibit C attached hereto. In
the Guilty Plea Questionnaire, Petitioner marked on question 9 that he was reserving his right to
appeal the motion to suppress. Further, in question 13, Petitioner marked "Yes" saying that he
had sufficient time to discuss the case with his attorney; that he told his attorney everything he
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knew about the crime; that he fully discussed all the facts and circumstances of the case with his
attorney; that he was fully satisfied with the representation of his attorney, among other things.
Petitioner was sentenced May 11, 2015, to three years fix, four years indeterminate and the Court
retained jurisdiction for one year. Jurisdiction was relinquished August 13, 2015, after
recommendation of the Classification Committee of the State Department of Corrections.
Dykman filed a Rule 35 Motion on behalf of Petitioner, that was later denied by the Court. On
September 14, 2015, Dykman filed a Notice of Appeal. See Exhibit D attached hereto. In the
Notice, Dykman appeals the decision of the suppression hearing and the decision to relinquish
jurisdiction. The appeal in the underlying criminal matter is still ongoing.
Petitioner filed the instant Petition for Post-Conviction Relief on February 2, 106. The
State files its Answer herewith.
II. APPLICABLE LEGAL STANDARDS

A. General Standards
An application for post-conviction relief initiates a proceeding, which is civil in nature.

State v. Bearshield, 104 Idaho 676,678,662 P.2d 548, 550 (1983); Clark v. State, 92 Idaho 827,
830, 452 P.2d 54, 57 (1969); Murray v. State, 121 Idaho 918, 921, 828 P.2d 1323, 1326 (Ct.
App.1992). An application for post-conviction relief differs from a complaint in an ordinary
civil action, however, an application must contain much more than "a short and plain statement
of the claim" that would suffice for a complaint under I.R.C.P. 8(a)(l). Martinez v. State, 126
Idaho 813, 816, 892 P.2d 488, 491 (Ct. App. 1995). Rather, an application for post-conviction
relief must be verified with respect to facts within the personal knowledge of the applicant, and
affidavits, records or other evidence supporting its allegations must be attached, or the
application must state why such supporting evidence is not included with the application. LC. §
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19-4903. Like a plaintiff in a civil action, the applicant must prove by a preponderance of
evidence the allegations upon which the request for post-conviction relief is based. l.C. § 194907; Russell v. State, 118 Idaho 65, 67, 794 P.2d 654,656 (Ct. App. 1990).
The post-conviction petitioner must make factual allegations showing each essential
element of the claim, and a showing of admissible evidence must support those factual
allegations. Roman v. State, 125 Idaho 644,647, 873 P.2d 898, 901 (Ct. App. 1994); Drapeau v.

State, 103 Idaho 612, 617, 651 P.2d 546, 651 (Ct. App. 1982); Stone v. State, 108 Idaho 822,
824, 702 P .2d 860, 862 (Ct. App. 1985). The district court may take judicial notice of the record
of the underlying criminal case. Hays v. State, 113 Idaho 736, 739, 745 P.2d 758, 761 (Ct. App.
1987), affd 115 Idaho 315, 766 P.2d 785 (1988), overruled on other grounds State v. Guzman,
122 Idaho 981,842 P.2d 660 (1992).
B. Legal Standards Applicable To Petitioner's Burden Of Making Out A Prima Facie Case
Of Ineffective Assistance of Counsel

To prevail on an ineffective assistance of counsel claim, the defendant must demonstrate
both that (a) his counsel's performance fell below an objective standard of reasonableness, and
(b) there is a reasonable probability that, but for counsel's errors, the result of the proceedings
would have been different. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); LaBelle v.

State, 130 Idaho 115, 118,937 P.2d 427,430 (Ct. App. 1997). "Because of the distorting effects
of hindsight in reconstructing the circumstances of counsel's challenged conduct, there is a
strong presumption that counsel's performance was within the wide range of reasonable
professional assistance -- that is, 'sound trial strategy."' Davis v. State, 116 Idaho 401, 406, 775
P.2d 1243, 1248 (Ct. App. 1989) (quoting Strickland, 466 U.S. at 689-90); Aragon v. State, 114
Idaho 758, 760, 760 P.2d 1174, 1176 (1988). A petitioner must overcome a strong presumption
that counsel "rendered adequate assistance and made all significant decisions in the exercise of
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reasonable professional judgment" to establish that counsel's performance was "outside the wide
range of professionally competent assistance." Claibourne v. Lewis, 64 F.3d 1373, 1377 (9th
Cir.1995) (quoting, Strickland, 466 U.S. at 690).
Thus, the first element, deficient performance, "requires a showing that counsel made
errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by
the Sixth Amendment." Id. at 687, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693.
The second element, prejudice, requires a showing that counsel's deficient performance
actually had an adverse effect on his defense; i.e., but for counsel's deficient performance, there
was a reasonable probability the outcome of the trial would have been different. Strickland, 466
U.S. at 693; Cowger v. State, 132 Idaho 681,685,978 P.2d 241,244 (Ct. App. 1999). Regarding
the second element, petitioner has the burden of showing that his trial counsels' deficient
conduct "so undermined the proper functioning of the adversarial process that the trial cannot be
relied on as having produced a just result." Strickland, 466 U.S. at 686; Ivey v. State, 123 Idaho
77, 80, 844 P.2d 706, 709 (1992).
As explained in Ivey v. State, 123 Idaho 77, 80, 844 P.2d 706, 709 (1992), "The
constitutional requirement for effective assistance of counsel is not the key to the prison for a
defendant who can dredge up a long series of examples of how the case might have been tried
better."
C. Legal Standards Applicable To Summary Dismissal Under Idaho Code § 19-4906(c)

Idaho Code Section 19-4906(c) authorizes summary disposition of an application for
post-conviction relief. Summary dismissal of an application pursuant to I.C. § 19- 4906 is the
procedural equivalent of summary judgment under I.R.C.P. 56. State v. LePage, 138 Idaho 803,
806, 69 P.3d 1064, 1067 (Ct. App. 2003). J.C.§ 19-4906(c) provides:
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The court may grant a motion by either party for summary
disposition of the application when it appears from the pleadings,
depositions, answers to interrogatories, and admissions and
agreements of fact, together with any affidavits submitted, that
there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law.
Summary dismissal is permissible only when the applicant's evidence has raised no
genuine issue of material fact, which, if resolved in the applicant's favor, would entitle the
applicant to the requested relief.

If such a genuine issue of material fact is presented, an

evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho 759, 763, 819 P.2d 1159,
1163 (Ct. App. 1991); Hoover v. State, 114 Idaho 145, 146, 754 P.2d 458,459 (Ct. App. 1988);

Ramirez v. State, 113 Idaho 87, 89, 741 P.2d 374,376 (Ct. App. 1987).
Conversely, the "application must present or be accompanied by admissible evidence
supporting its allegations or the application will be subject to dismissal." Goodwin v. State, 138
Idaho 269, 272, 61 P.3d 626, 629 (Ct. App. 2002) review denied (2003); LePage, 138 Idaho at
807, 69 P.3d at 1068 (citing Roman 125 Idaho at 647, 873 P.2d at 901). Follinus v. State, 127
Idaho 897, 908 P.2d 590 (Ct. App. 1995) (Follinus's claim that his attorney had been ineffective
in failing to obtain a Franks hearing to contest the veracity of statements by the search warrant
affiant was properly summarily dismissed where the court found that trial counsel did obtain, in
effect, a Franks hearing at the suppression hearing); Stone v. State. 108 Idaho 822, 826, 702 P .2d
860, 864 (Ct. App. 1985) (record of extradition proceedings disproved applicant's claim that he
was denied right to counsel in those proceedings). Allegations are insufficient for the grant of
relief when they do not justify relief as a matter oflaw. Stuart v. State, 118 Idaho 865, 869, 801
P.2d 1216, 1220 (1990); Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190 (1975);

Remington v. State, 127 Idaho 443, 446-47 901 P.2d 1344, 1347-48 (Ct. App. 1995); Dunlap v.
State, 126 Idaho 901, 906, 894 P.2d 134, 139 (Ct. App. 1995) (police affidavit was sufficient to
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support issuance of search warrant, and defense attorney therefore was not deficient in failing to
move to suppress evidence on the ground that warrant was illegally issued).
Bare or conclusory allegations, unsubstantiated by any fact, are inadequate to entitle a
petitioner to an evidentiary hearing. Roman, 125 Idaho at 647, 873 P.2d at 901; Baruth v.

Gardner, 110 Idaho 156, 159, 715 P.2d 369, 372 (Ct. App. 1986); Stone, 108 Idaho at 826, 702
P .2d at 864. If a petitioner fails to present evidence establishing an essential element on which
he bears the burden of proof, summary dismissal is appropriate. Mata v. State. 124 Idaho 588,
592,861 P.2d 1253, 1257 (Ct. App. 1993). Where petitioner's affidavits are based upon hearsay
rather than personal knowledge, summary disposition without an evidentiary hearing is
appropriate. Ivey v. State, 123 Idaho 77; 844 P .2d 706 (1993). Summary dismissal is also
appropriate where the record from the criminal action or other evidence conclusively disproves
essential elements of the petitioner's claims. Follinus v. State, 127 Idaho 897, 900, 908 P.2d
590, 593 (Ct. App. 1995). See also Cootz v. State, 129 Idaho 360, 924 P.2d 622 (Ct. App. 1996)
("Allegations are insufficient for the grant of relief when they are clearly disproved by the record
or do not justify relief as a matter oflaw. ").
D. Standard Of Review Applied By The Appellate Court
Summary disposition under Idaho Code § 19-4906(b) is the procedural equivalent of
summary judgment under I.R.C.P. 56. Ramirez v. State, 113 Idaho 87, 89, 741 P.2d 374, 376
(Ct. App. 1987). On review of a dismissal of a post-conviction application, the appellate court
will review the entire record to determine if a genuine issue of material fact exists which, if
resolved in petitioner's favor, would require that relief be granted. Nellsch v. State, 122 Idaho
426,430, 835 P.2d 661, 665 (Ct. App. 1992). The appellate court will freely review this court's
application of the law. Id.
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The issues on appeal are, first, whether the petition alleges facts, which, if true, would
entitle the applicant to relief Gri(fith v. State, 121 Idaho 371, 373, 825 P.2d 94, 96 (Ct. App.
1992). Second, whether those allegations are "supported by written statements from witnesses
who are able to give testimony themselves as to facts within their knowledge, or [are] based
upon otherwise verifiable information." Drapeau, 103 Jdaho at 617, 651 P .2d at 551.

III. PETITIONER'S CLAIMS FAIL TO RAISE A GENUINE ISSUE OF MATERIAL
FACT AND DO NOT ENTITLE HIM TO JUDGMENT AS A MATTER OF LAW

A.

Claim One
Petitioner alleges in paragraph 7, page 2, of his petition that:
(a)

Raise the denial of motion to swpress [sic].

(b)

Ineffective counsel (ineffective assistance).

(c)

Violation ofdue process (ineffective assistance).

Petitioner's allegations are bare or conclusory allegations lacking any specificities and
unsubstantiated by any fact, and are inadequate to entitle him to an evidentiary hearing. Roman,
125 Idaho at 647, 873 P.2d at 901. Petitioner's allegations are insufficient for the grant of relief
when they are clearly disproved by the record or do not justify relief as a matter of law. Cootz,
129 Idaho at 368, 924 P.2d at 630 (citing Cooper, 96 Idaho at 545, 531 P.2d at 1190). This
allegation is disproven by the record in the underlying criminal case and fails to raise a genuine
issue of material fact regarding either deficient performance or resulting prejudice. Summary
dismissal is therefore appropriate. Id.
In addition, pursuant to LC. § 19-4901(b), a petition for post-conviction is not a substitute
for appeal. A petitioner is not allowed to raise any issue that could have been raised on direct
appeal, but was not raised, unless those issues were not known and could have reasonably been
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known at the time of appeal. Raudebaugh v. State, 135 Idaho 602,603, 21 P.3d 924,925 (2001).
Here, Petitioner has raised the denial of the motion to suppress on appeal, but is still ongoing.
The other issues should have been raised on appeal, but were not.
Because Petitioner fails to present evidence establishing all the essential elements on
which he bears the burden of proof, summary dismissal is appropriate. Mata .. 124 Idaho at 592,
861 P.2d at 1257.

B.

Claim Two
Petitioner alleges ineffective assistance of counsel in paragraph 9, page 3, in that:
(a) He did not timely file motion to appeal decision of suppression causing me to lose my
right to do so. Idaho Appellate Rule 14(a).
(b) Failed to represent me according to the laws governing my constitutional rights.
(c) He did not share any evidence brought from the private investigation, did not contact
any wittnessess [sic] or go over my side of the incident.

These claims are, once again, bare and conclusory and unsubstantiated by any fact.

Further,

Petitioner fails to establish that his counsel's performance was deficient or that the alleged
error(s) had a prejudicial effect, as required to make a valid ineffective assistance of counsel
claim. Strickland, 466 U.S. at 687-88. Petitioner fails to demonstrate that either prong of the
Strickland test has been met. With regard to Petitioner's alleged deficient performance on the
part of his defense counsel, Petitioner has not overcome the strong presumption that his
assistance was adequate and that all decisions were made with the exercise of reasonable
professional judgment. Id. at 690. Petitioner voluntarily entered a plea of guilty to the charges
in the underlying criminal matter.

Petitioner has not overcome the strong presumption that

defense counsel's decision was made with the exercise of reasonable professional judgment.
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These claims are further disproven by the record. Petitioner's criminal counsel filed an appeal
on his behalf. See Exhibit D. Further, Petitioner entered into a plea agreement and filled·out the
Guilty Plea Questionnaire wherein he stated that he had been able to review the case with his
attorney. See Exhibit C.
Petitioner's allegations in his affidavit are bare and conclusory or merely questions of
law. A petition which raises only questions of law is suitable for disposition on the pleadings.
LC. §19-4906(b); Miller v. State, 135 Idaho 261, 265, 16 P.3d 937, 941 (Ct. App. 2000).
Petitioner's affidavit contains information about unlawful searches, anonymous caller, witnesses,
private investigator, all of which is information the Court considered in the denial of the motion
to suppress in the underlying criminal matter. See Exhibit B. The suppression allegations have
been previously adjudicated. If the same issue was raised and decided against the Petitioner in
the underlying criminal case it may not be re-asserted in the post-conviction case. Fairchild v.
State, 128 Idaho 311, 316, 912 P.2d 670, 684 (Ct. App. 1996 (issue decided on direct appeal
barred); Banuelos v. State, 127 Idaho 860,863,908 P.2d 162, 165 (Ct. App. 1995) (issue decided
in motion to withdraw plea barred). His allegation on page 4 that his "side of this incident has
never been asked" contradicts his answer on the Guilty Plea Questionnaire that he was able to
tell his attorney "everything" he knew about the crime. See Exhibit C, page 4. Further, his
claims fail to show that his attorney was ineffective based on the Strickland standards. Finally,
Petitioner has an appeal in the underlying criminal matter that these issues should have been
brought and/or they have been raised and, therefore, making those claims res judicata.

CONCLUSION
Petitioner's ineffective assistance of counsel claims fail to raise a genuine issue of
material fact regarding both deficient performance and resulting prejudice.
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Petitioner's other claims are bare and conclusory statements, unsubstantiated by any fact, should
be procedurally defaulted, and are clearly disproved by the record. Finally, Petitioner's failure to
appeal relevant issues are now legally improper at these PostRConviction proceedings. The State
is therefore entitled to summary dismissal pursuant to Idaho Code§ 19R4906(c).
The state requests that this court grant the state's Motion for Summary Dismissal.
DATEDthisii_ day of February, 2016.

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this2{_ day of February, 2016, a true and correct
copy of the foregoing was delivered to the following:
JeremyR. Wheeler
IDOC No. 54475
125 N. gth West St.
St. Anthony, ID 83445

(ff mail Rpostage prepaid
[ ] hand delivery
[] facsimile

[V
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IN THE msiJT COURT OF THE SIXTH Jumc&sTRICT OF TPJE, , - , . . ,. $"·~- ;,
· - :~i~ ~~rJ ·: :· "\ · ·-··
STATE OF IDAHO, IN AND FOR THECOUNTY OF BANNOCK8Ar·H\!()Cl{ fOUl'-:"fY
•"'I El;,i.,· r-+ Y,\-!f.~ c·c···,11r:·.,.J.., i \
10

... "

STATE OF IDAHO,

••

,,.

I!~

-,..,,

I

•

1 .l.,.

•It'

I

)
)
)
)
}
)

Plaintiff,

vs.
JEREMY RAY WHEELER,
XXX-XX-4431

)

08/14/1975

)
)

)

Defendant.

)

---------------.>
STATE OF IDAHO,

}

) ss
COUNTY OF BANNOCK

)

ASHLEY GRAHAM, being first duly sworn, deposes and says that:

I am a Deputy Prosecutor with the Bannock County Prosecuting Attorney's Office. I have
reviewed the investigation regarding JEREMY RAY WHEELER. Based on that review, I have requested
a Sixth District Magistrate Judge to make a determination of probable cause to hold or set bond on the
above-named defendant for the public offense of POSSESSION OF A CONTROLLED SUBSTANCE,
METHAMPHETAMINE, a violation of I.C. §37-2732(c)(1).
The basis for the request is the information set forth in a supplementary police report which
is designated as Exhibit "A" attached hereto. I further depose and say that I have read Exhibit "A" and all
the contents are true to the best of my knowledge, and that I personally know the author of that report to
be a law enforcement officer whom I believe to be credible and reliable.
DATED this

l

I
I

J{p_ day of June, 2014.
)

STATE OF IDAHO

)
) ss

COUNTY OF BANNOCK

)

/

II
/

l

ASHLEY GRAHAM, known to me to be the person whose name is subscribed to the
instrument, acknowledged to me that he has executed the same and that he read the same and tll
same was true to the best of his knowledge.
·
DATED this

~=
·
.st~
'
~

../.f,"';y of June, 2014,

NOTARY/MAGIST

,/
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Bannock County Sheriff's Office
Detail Incident Report

Page:

824
1

Inpident #: 14-Pl1951
LAW INCIDENT_:

- -· - ....... -- - -----

Nature: WANTED P~RSON
Location:

Address: (729 W CENTER ST; #10
City: Pocatello

Offense Codes: WRWA
Received By: PROUSE, S .
Rspndg Officers: NIELSEN,K
Rspnsbl Officer: POKORNY,J

ST: ID

How Received: Telephone
POKORNY J
EVANS IT
Disposition: Clrd Adult Arrest
When Reported: 12: 57: 06 06/15/14
Occurred: Between 12:57:06 06/15/14
and 12:57:06 06/15/14
I

Zip: 83201

Ag~ncy: PPD
GORDON,N

on 06/15/14

SUSPECTS:

NAME: WHEELER, JEREMY R.

Name Number: P0093592

Race: W .Sex: M DOB:

SSN:
Hei°ght: 5 1 10 11 Weight: 180 Hair: BLN Eyes: GRN
Address: 729 W CENTER ST; #304, Pocatello, ID 83201
Home Telephone: (208)223-7708 MSG
Work Telephone:

NARRATIVE:

SUPPLEMENTAL NARRATIVE:

OFFICER: J. POKORNY #5253

06/15/2014@ 1435 HOURS
I

to 729 W. Center St. #10 and located
JEREMY WHEELER (DOB
who had 2 outstanding warrants through Bannock
County. WHEELER was taken into custody and I searched him prior to transporting
him. I found a small, clear, plastic baggie in his right front coin pocket. I
handed this over to Ofc. EVANS who tested the residue inside the baggie, which
tested presumptive positive. I transported WHEELER to the Bannock County Jail
where he was incarcerated for his outstanding warrants and possession of
Methamphetamine. For further information regarding the drug violation see Ofc.
EVANS report_, 14-P11956. JP 5253
On 6-15-14 at 1327 hours officers responded

•I
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Bannock County She~iff•s Office
Detail Incident Report

06/16/14
08 :46 . .

Page:-

824
1

Incident#: 14-P11956
LAW INCIDENT:
•Nature·: DRUG· VIOLATION
Location:

Address: 729 W CENTER'ST; #10
City·: Pocatello -

C·

. ST: ID

Zip: 83201

Offense Codes: CSPO
Received By: MUIR,V
How Received: Otficer Report
Rspndg Officers: EVANS,T
Rspnsbl Officer:·EVANS,T
Disposition: Clrd Adult Arrest
When Reported: 13:50:26 06/15/14
Occurred: Between 13:50:26 06/15/14
and 13:50:26 06/15/14

Agency: PPD

on 06/15/14

SUSPECTS:

---r-----

NAME: WHEELER, JEREMY
Race: W Sex: M DOB:
SSN:
Height: 5 1 10 11 Weight: 180 Hair: BLN Eyes: GRN
Address: 729 W CENTER ST; #304, Pocatello, ID 83201
Home Telephone: (208)_223-7'708 MSG
work Telephone:

Name Number: P0093592

PROPERTY INFORMATION:

Item Type: METHAMPHETAMINE
Item/Brand:
Serial-NUmber:
Characteristics:

Property Number: P160669
Model:
Color: WHI /

Total Value:··'.
Quantity: TRACE
Meas:
Local Status: Evidence in Storage
Owner ID Number: · P0093592 Owner Name: WHEELER, JEREMY

0.00

------------~·-----------------------------------------------------

------

NARRATIVE:
OFFICER:

EVANS #5255

INVESTIGATIVE TIME:
LAW INCIDENT#:

DICTATED:

06-15-14@ 1424 HQURS

1 HOUR

14-P11956

STENO INITIALS: LNP
& TIME
TRANSCRIBED: 06-15-14@ 1433 HOURS

DATE

#11

NARCOTICS OFFENSE:

1. BRIEF SYNOPSIS OF THE OFFENS~:
20 of 168
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Bannock County Sheriff 1 s office
Detail Incident Report

824

Page:

2

Incident #: 14-P11956
· On 06-15-14 at approximately 1350 hours, Officer POKORNY, Officer.NIELSEN,
Sergeant B. MCCLURE, and I responded to 729 West Center Street #10, where we
contacted JEREMY WHEELER, who had confirmed warrhnts out of Bannock County.
WHEELER was arrested on those warrants. When WHEELER was searched, a small white
baggie with a white powder residue was located in his front right coin pocket.
The baggie was field tested with results of presumptive positive for
methamphE!tamine. WHEELER was arrest"ed for Possession of Methamphetamine and the
warrants. He was incarcerated at tae Bannock County Jail.
2. PREMISES DESCRIPTION:

The baggie was located in WHEELER'S front right coin pocket.
3. TYPE OF NARCOTIC(S):

Methamphetamine
4. DOCUMENTS OF EVIDENCE TO .BE FILED IN RECORDS:
{STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)

The following photographs are attached to the incident under files:
2008 - the small baggie, showing the white powder residue and the NIK test
2009 - the NIK test, showing the results of presumptive positive
5. WITNESS(ES) OBSERVATIONS:

See complete narrative below
6. SUSPECT (S) INTERVIEW(S)

/ INFORMATION·:

See co_mplete narrative below
I

)-

-

?. ADDITIONAL INFORMATION, NOT PREVIOUSLY STATED:

On 06-15-14 at approximately 1350 hours, Officer POKORNY, Sergeant B. MCCLURE,
Officer NIELSEN, and I responded to 729 West Center Street #10 for the report of
JEREMY WHEELER being at the apartment.complex. WHEELER was located at the
apartment complex and was arrested on his warrant out of Bannock county,. which
was confirmed by Pocatello dispatch. I placed WHEELER into handcuffs and checked
them for tightness and double-locked them. Officer POKORNY and I then escorted
WHEELER to Officer POKORNY 1 S patrol car to the south of the apartment complex.
Officer POKORNY then searched WHEELER prior to transporting him to the Ba:tµ1ock
County Jail. Officer POKORNY located a small baggie in WHEELER'S front right
coin pocket. The baggie had a white powder residue in it, which I recognized as
suspected methamphetamine. The powder residue was field tested with a NIK test
with results of presumptive positive. I told WHEELER that he was also being
arrested for Possession of Methamphetamine. WHEELER was transported to the _
Bannock County Jail, where he was incarcerated on the warrant and Possession of
Methamphetamine, a violation of Idaho Code 37-2732. There is nothing further to
report at this time.
Enct·of r~port.
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Incident#: 14-P11956
SUPPLEMENTAL NARRATIVE:
ARREST:

Date: 06/15/2014

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time: 1350 Hours

I

Officer: T. Evans 5255

Arrestees Name: Jeremy Wheeler
Charge: Possession of Methamphetamine I."C. 37-2732
Citation#: None
Bond: None
LI#: 14-P11956
SYNOPSIS:
On 06/15/2014 at approximately 1350 hours Officers contacted Jeremy Wheeler at
729 W Center St apartment 10. Wheeler was arrested on a felony warrant out of
Bannock County. While searching Wheeler Officer Pokorny Located a small white
baggy in Wheeler 1 s front right coin pocket. The baggy had a white powder residue
in it that I recognized as residue of suspected Methamphetamine. ·The powder
residue was field tested using a NIC test with results of presumptive
positive. Wheeler was arrested on the warrant and Possession of Methamphetamine
I.e. 37-2732. Wheeler was incarcerated at the Bannock County pending
arraignment. TE 5255

State of Idaho
ss

.. County of Bannock
T. Evans being first duly sworn, deposes and says that I am a law enforcement
officer with POCATELLO POLICE DEPARTMENT. I have conducted an investigation
regarding Jeremy Wheeler. Based on that investigation, I request a Sixth
District Judge to.make a determination of probable cause to arrest, hold or set
bond on the above named defendant for the public offense of Possession of
Methamphetamine, a violation of I.C.37-2732. The basis for this request is the
information. set forth in a police report which is designated _as Exhibit 11 A11
attached or within hereto. l further depose and say that I have read Exhibit
11 A 11 and all the contents are tru~ to the best of-my knowledge,
and that I
personally know the author of that" repo~~ to be a law enforcement officer whom I
believe to be credible and.reliable.
Dated this 15 day of June, 2014
Pocatello Police Dept.
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Incident #: 14--P11956

State of Idaho

ss
County of Bannock
known to me to be the person whose name
is subscribed to this Affidavit of Probable Cause, acknowledged to me that s/he
has read and executed-the document/sand the contents are true to the best of
her/his knowledge.

......----,,---..,..,..__,,.~~----,--e--~-.....-,,--'

Subscribed and sworn before me this_·_-_day

of~~~~~~~~~

20_

Notary Public
Commission expires on- - - - - - - Detailed Report to follow.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,

Plaintiff,

Case No:CR-2014-0008403-FE

vs.

DECISION ON MOTION TO
SUPPRESS

JEREMY RAY WHEELER,

Defendant.
This matter came before the Court on February 17, 2015, on Jeremy Wheele~s

I

Motion to Suppress. Mr. Wheeler appeared with his counsel, Doug Dykman. The State

j

was represented by Jeff Cronin, Deputy Prosecuting Attorney for Bannock County. Mr.

. ,

Wheeler filed a memorandum prior to the hearing, which the Court reviewed. Both parties

called witnesses at the hearing. Counsel then made closing argument and the Court took
the matter under advisement. Now, the Court issues this decision.
BACKGROUND
On June 15, 2014, Jeremy Wheeler had a warrant for his arrest. Several police
officers went to Roland Wheeler's apartment following an anonymous phone call to

dispatch. Roland Wheeler is Jeremy Wheeler's father. The caller stated that Jeremy

Case No. CR-2014-0008403-FE
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Wheeler was in Roland's apartment that day. The officers knocked on Roland's front door.

I

The facts are hotly contested from this point on.

I

Defendant's version of the facts is as follows. Roland testified that five officers

_I
:~

.

j

I

knocked on his door and said they were there because of complaints about a fight
occurring within the. apartment. Roland told the officers that only he and a friend, Patrick

.,.J

Carringer, were in the apartment and that Carringer could get loud, which is probably what
someone heard. The police asked Carringer to step outside and Roland does not know
what happened to Carringer after he went into the hall. The police asked Roland if Jeremy

-l

j

was in the apartment and Roland said no. Jeremy also said "you cannot enter my house
without a warrant." The police responded "If you want to play that way, you can go to jail."
They handcuffed Roland, searched him, and threw him into the hall and against a wall.

'

•';}•/

Roland again said they could not go into his house without a warrant. They entered the
apartment without a warrant and found Jeremy in a back bedroom. They handcuffed
Jeremy and took him outside. In the parking lot, they searched Jeremy and found a baggie
with methamphetamine in it in Jeremy's coin pocket in his jeans. They then took the
handcuffs off of Roland and did not arrest him. They took Jeremy to jail on the warrant and

!

on the new charge of possession of methamphetamine.
The State's version of the facts is as follows. Four officers arrived at the apartment.
Sargent McClure and Officers Pokorny, Nelson, and Evans. Officer Pokorny testified that
he knocked on the door and when it opened he saw Patrick Carringer standing inside
behind Roland Wheeler. He thought Garringer looked a lot like the picture he had of

Case No. CR-2014-0008403-FE
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Jeremy Wheeler so he asked Carringer to step out into the hall. Carringer did so. Once,
Pokorny properly identified Carringer, he let him leave. A middle-aged woman from
another apartment came and complained to Pokorny that they were making too much
noise for her disabled son to handle. Pokorny then followed McClure and Evans into the
apartment. Officer Evans testified that Martina Sitre came down the stairs and yelled that
Jeremy was in his dad's apartment while the police were standing at the dooiway. Evans
believes that Sitre is the anonymous caller because of her relationship with Jeremy.
Sargent McClure testified that he did most of the talking with Roland and that Roland was
very cooperative. McClure asked Roland if his son was in the apartment and Roland said
yes and told him which room Jeremy was in. All three testifying officers said that Roland
gave consent for them to enter the apartment and that Roland was never handcuffed,
searched, or threatened with jail.
Jeremy Wheeler has moved to suppress the finding of the methamphetamine on
his person due to an illegal search of the apartment without a warrant. The State has

I

.l.

·1
:~

objected to the motion to suppress as being untimely under ICR 12.
STANDARD
Rule 12(b)(3) of the Idaho Criminal Rules allows a defendant to bring a motion to
suppress evidence "on the ground that it was illegally obtained." The motion must be
brought before trial. Rule 12(d) states that the motion to suppress must be filed within 28
days after the entry of a not guilty plea or 7 days before trial whichever is earlier. However,
12(d) goes on to state that the Court in its discretion may shorten or enlarge the time
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requirements of the rule, and for good cause shown may relieve a party of failure to
comply with the rule.
!

'i

Rule 12(e) of the Idaho Criminal Rules states:

i

!

Where factual issues are involved in determining a motion, the court shall
state its essential findings on the record.

.r

t

After stating the essential findings, a court then applies constitutional principles to
those facts. The Idaho Court of Appeals has explained this standard as follows:
The review of a suppression motion presents mixed issues of fact and law.
When a decision on a motion to suppress is challenged, we accept the trial
court's findings of fact that are supported by substantial evidence, but we
freely review the application of constitutional principles to the facts as found.
State v. McCafl, 135 Idaho 885, 886, 26 P.3d 1222, 1223 (2001); State v.
Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286 (Ct.App. 1996). At a
suppression hearing, the power to assess the credibility of witnesses,
resolve conflicts, weigh evidence, and draw factual inferences is vested in
the trial court. State v. Valdez-Molina, 127 Idaho, 102, 106, 897 P.2d 903,
907 (1995); State v. Schevers, 132 Idaho 786, 979 P.2d 659, 662 (Ct.App.
1999). 1
DISCUSSION

1. Timeliness of Defendant's Motion. Wheeler pfed not guilty on June 30, 2014. Trial
was scheduled to begin on September 4, 2014. At the pretrial conference, at the request
of defense counsel, the trial was continued to October 7, 2014. Trial did not occur as
scheduled because the parties believed they had the matter resolved. The case came on
before the Court on a regular motion calendar on September 29, 2014. The defense asked
for two more weeks to finalize the settlement. On October 14, 2014, Defendant waived his
right to speedy trial
1

and asked that the case be put back on for trial.

State v. Lafferty, 139 Idaho 336, 338-39, 79 P.3d 157, 159-60 (Ct. App. 2003).
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Trial was scheduled for December 2, 2014. Wheeler filed his motion to suppress on
November 3, 2014.
On November 24, 2014, the Court granted Jeremy Wheeler's request for new
counsel due to a breakdown in communication between the attorney and client. The Court
granted that request and new counsel was appointed. The Court reset the jury trial for
March 3, 2015. Defendant set his motion to suppress for hearing on February 17, 2015.
The State argues that Defendant's motion was not timely filed and should be
deemed waived unless the Court finds good cause for the untimeliness. The State further
argues that Defendant has presented no evidence to support a finding of good cause.
For several years the judges in this district have employed a Scheduling Order
extends the time for filing a motion to suppress. That Scheduling Order came about as a
result of discussions between the judges, defense lawyers and prosecutors. That
Scheduling Order was used in this case. It states:

(4)
MOTIONS. Except for good cause shown, all Motions listed in I.C.R.
12(b) must be filed at least 45 days prior to trial and heard at least 30 days
prior to trial. Motions in Limine shall be filed with the Court at least 7 days
prior to trial. Pursuant to Local Rule 3, all Motions, except Motions to
Suppress, shall be accompanied by a brief. Motions to Suppress shall
identify the issues the Defendant intends to raise so the State may be
prepared to go forward ....2
The Motion to Suppress was filed more than 45 days prior to the current trial date. It was
not heard at least 30 days prior to trial. However, the Court finds good cause for the failure
to have the hearing more than 30 days prior to trial. Defendant had to have new counsel
appointed and it took this new counsel time to get up to speed on the case.
2

Minute Entry & Order, filed June 30, 2014, p. 4.
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A party has the right to rely on a Court's Scheduling Order. No party abjected to the

I

Scheduling Order when it was filed in this case. It is too late for the State to object to the
schedule now. The Court finds that the Motion was filed and heard in accordance with the
Court's scheduling order. This makes the motion to suppress timely.
2. Merits of Defendant's Motion. Wheeler argues that the search of his father's house
without a warrant was an illegal search in violation of his Fourth Amendment rights. As
discussed at the hearing, this argument raises two issues: (1) can a guest assert a Fourth
Amendment right regarding· a home he is located in but in which he does not reside; and
(2) did Roland Wheeler give consent to the search of his premises.

(1)

_.. I

Does Jeremy Wheeler have a right to assert the violation of the

Fourth Amendment? Wheeler argues that a home is sacred and cannot be searched
without a warrant or consent and that anyone has the right to protect the sanctity of the
home by asserting a Fourth Amendment violation, not just the homeowner. The State
argues that only a resident of the house can object to a warrantless search. It is
undisputed that Jeremy Wheeler did not reside in his dad's apartment. He was merely
visiting at the time the police arrived.
The United States Supreme Court has held that Fourth Amendment rights are
personal rights which, like some other constitutional rights, may not be vicariously
asserted. 3 In the same case, the Court stated that a person who is aggrieved by an illegal
search and seizure only through the introduction of damaging evidence secured by a
search of a third person's premises or property has not had any of his Fourth Amendment
3 Rakas

v. lllnois,439 U.S. 128 (1978).
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rights infringed and cannot benefit from the rule's protection.4 The defendant's position in
this case is contrary to a decision of the United States Supreme Court.
In Idaho, our Court of Appeals addressed this issue in State v. Vasquez. 5 Vasquez

. ::,:)

was a visitor in a house that the police entered without a warrant. The police found two
piles of money and items of drug paraphemaHa. Vasquez was arrested for being on

I

I

premises where drugs were being sold. During a search incident to arrest, the police found

..JI

heroin and methamphetamine on Vasquez. He filed a motion to suppress the evidence
obtained as a result of his arrest and search, claiming that his constitutional rights were
violated when the officers entered the residence without a ~arrant. The Court of Appeals
held:
The Fourth Amendment's guarantee of 'The right of the people to be secure
in their persons, houses, papers and effects against unreasonable searches
and seizures," protects against governmental intrusion upon an individual's
reasonable expectations of privacy. The Fourth Amendment's protection is a
personal right which may be enforced by the exclusion of illegally acquired
evidence only at the behest of one whose rights were infringed by an
improper government intrusion. A warrantless police entry into a private
residence is presumptively violative of the Fourth Amendment. However, an
unjustified warrantless entry of a residence violates Fourth Amendment
rights only of those persons who have a legitimate expectation of privacy in
the premises. The burden of demonstrating a legitimate expectation · of
privacy rests on the defendant. The United states Supreme Court's decision
in Rakas established that merely being present within the searched
premises is, standing alone, insufficient to invoke the protection of the Fourth
Amendment.

_:,1
·. I

··1

·1

I

Here, the Defendant did not establish that he was more than a casual visitor in his father's
house. That is, he did not show that he had a legitimate expectation of privacy in the

4

~

Id
129 Idaho 129, 922 P.2d 426 (Ct. App. 1996).
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premises. Roland Wheeler testified that Jeremy Wheeler was in the apartment when the
police arrived but he did not testify that Jeremy lived there. In fact, Roland testified that it is
his apartment and that only he live~ there. When asked by the officers if Jeremy was in the
apartment, he claims to have said 1'no". Jeremy testified that he was asleep in the only
bedroom ·1n the apartment when the officers arrived. He gave no testimony as to how long
he'd been asleep. The address of the apartment is 729 West Center #10. The Court file for
this case shows that Jeremy resided at 729 West Center #304.6 Jeremy Wheeler has
failed to meet his burden of demonstrating a legitimate expectation of privacy while in his
father's apartment. He cannot invoke the protection of the Fourth Amendment for the
alleged illegal entry and search of the apartment. The motion to suppress is denied on the
basis that Jeremy has no right to assert the Fourth Amendment under these facts.
(2)

Did Roland Wheeler give consent for the entry and search of his

apartment? It is well settled under the Fourth and Fourteenth Amendments that a search
conducted without a warrant issued upon probable cause is "per se unreasonable ...
subject only to a few specifically established and well-delineated exceptions."7

One

exception is valid consent. 6
There is a clear factual dispute regarding what occurred when the officers arrived at
the apartment. Jeremy gave no testimony regarding consent or lack of consent. His father
testified that he did not give consent and that, in fact, he told the police they could not
enter his apartment without a warrant He further testified that the police handcuffed him,
6

See, Application for Public Defender signed under oath by Jeremy Wheeler.

1

Schneckloth v. Bustamante 412 U.S. 218. 219 (1973) (citing Katz v. United States, 389 U.S. 347,357 (1967)).

8

State v. Johnson, 110 Idaho 516,716 P.2d 1288 (1986).
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searched him, and forced him against the wall while they entered his apartment. The
officers testified that Roland gave consent he was cooperative the entire time, and he was
never handcuffed or searched. The Court has weighed the evidence and observed the
witnesses who testified. The Court finds that Roland Wheeler is not being truthful as to the
events on June 15, 2014. According to his own testimony, he lied to the police about
whether his son was in the apartment. He has a clear bias to protect his son. Weighing all
of the evidence at the hearing, the Court finds that Roland gave consent to allow the

officers into his apartment and is now denying that he did so. Therefore, even if Jeremy
Wheeler has the right to allege that the police illegally entered the apartment, the Court
finds that his father gave consent to the search. This is a valid exception to the
requirement of a warrant. Therefore, the motion to suppress is denied.
CONCLUSION
The Motion to Suppress is denied on two grounds. First, Jeremy Wheeler has not
shown that he was anything more 1han a temporary visitor in the apartment. He has no
right to assert a Fourth Amendment violation. Second, and alternatively, this Court finds
that Roland Wheeler gave consent to allow the officers to enter his apartment without a
warrant.
DATED this 19th day of February, 2015.

< *Z<
District Judge
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the
day of February, 2015, I seived a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

Douglas K. Dy~man

D U.S. Mail
1Z1 E~Mail
·0 Courthouse Box
D Fax: 236-7288
D U.S. Mail
~ E-Mail

D Courthouse Box
DFax:

Depu
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIST
OF THE STATE OF IDAHO IN AND FOR THE co~-v~-- i- '·. ,~1-.'.:m; \
STATE OF IDAHO vs..

"'

e

- -

Case No. C /1...-.:Lol'f-l ~o,- F",

True Legal Name: ~l,,l,Ll=~~~--"""''J.../Til,p;,!J~~wi..--- Age:~

Address:

~ '-liJVld'

1zq w

Charge(s) Pleading Guilty To:

DO

Maximum Possible Penalty:

7y,,

STATEMENT OF RIGHTS & EXPLANATION OF WAIVERS By PLEA OF GUILTY
(PLEASE INITIAL EACH RESPONSE)

1. You have the right to remain silent. You do not have to say anything about the crime(s) you
are accused of committing. If you elected to have a trial, the state could not call you as a
witness or ask you any questions. However, anything you do say can be used as evidence
against you in court.
·
·
I widerstand that by

p~,~uilty I am waiving or giving up my right to remain silent

before and during trial.

.

(Initial).

2.- The waiver of your right to remain silent only applies to your plea of guilty to the crime(s) in

this case. Even after pleading guilty, you will still have the right to refuse to answer any
question or to provide any information that might tend to show.·you committed some other
crime(s). You can also refuse to answer or provide any information ·that might tend to
increase the punishment for the crime(s) to which you are pleading guilty.
I understand that by pleading guilty to the crime(s) in this case, I still have the right to remain
~ilent wi~ respect to ~y other crime(s) and w.if? rppect t? _answering questions or providing
mformat1on that may u~crease my sentence. V W
(Imtial).
3. You are·presumed to be innocent. You would be found guilty if: 1) you plead guilty in front
of the judge, or 2) you are found guilty at a jury trial.
I understand tl).~t by pleading guilty I am waiving or giving up my right to be presumed
innocent. 1 ) -.JV·
Qnitial).
·

...
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4. You have the right to a speedy and public jury trial. A jury trial is a court hearing to
determiq.e whether you are guilty or not guilty of the charge(s) brought against you. In a
jury trial, you have the right to present evidence in your defense and to testify in your own
defense. The state must convince each and every one of the jurors of your guilt beyond a
reasonable doubt.
I understand that
public jury trial.

bJ. p~qading guilty I am waiving or giving up my right to a speedy a_nd
w \JJ

(Initial).

·

5. You have the right to confront the witnesses against you. This occurs duririg a jury trial
where the state must prove its case by. calling witnesses to testify m1der oath in front of you,
the jury,' and your attorney. Your attorney could then cross-examine (question) each witness.
You could also call your own witnesses of your choosing to testify concerning your guilt or
innocence. If you do not have the funds to bring those witnesses to court, the state will pay
the cost of bringing your witnesses to court.
I understand that by pleading guilty I am waiving or giving up my
witnesses against me, an present witnesses and evidence in my defense.

r!~1J, confront
the
(Initial).

6. I understand that by pleading guilty I am waiving or giving up_ any and all rights I have as a
defendant in a criminal case, under the Constitution of the~itef States and the Constitution
(Initial).
of the State of Idaho, whether listed in this form or not. '~-".)

-

QUESTIONS REGARDING PLEA

Please answer every- question. If yon do not understand a question consult your attorney
before answering.
PLEASE CIRCLE ONE

1. DQ you read and write the English language?
IfNO, have you been provided with an interpreter to help you
fill out this form?
2. What was the highest grade in school that you completed?

@
.

YES

NO
NO

q ( '1. Er /

a) If you did not complete high school, have you received either a general education diploma
(GED) or high school equivalency (HSE) diploma? .

<iis)

NO

3. Have you ever been diagnosed with and/or com1seled or treated for a mental illne~s,.disease
or disorder?

-

. ·

·

·

YES

~

a) If so, what was the diagnos~s and when was it made? _ _ _ _ _ _ _ _ _ _ __

b) Are you currently i.mder the care of a mental health professional?
c) Are you currently tal<:ing medication for mental health issues?

YES
YES

d) If so, what is the medication you are currently taking? _ _ _ _ _-------,-_ _ _ __
2
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4. In the 24 hours prior to filling out this· questionnaire, have you taken any medications,
whether prescribed or not, drugs, or alcoholic beverages?

YES

@

a) IfYES,whathaveyoutaken? - - - - - - - - - - - - - - - - - b) Because of any medications, drugs or alcohol yo~ have taken that are listed above, are
you UNABLE to understand the questions in this questionnaire and/or correctly answer

~

~@

c) Are you currently addicted to any drug, including alcohol?

@

NO

5. Is there any reason that you would be unable to make an informed and voluntary decision to
plead guilty in this case?
YES <::&@
a) If Yes, what is the reason you cannot make an informed and voluntary decision to plead
guilty?---------------------------

6.

7. There are two types of plea agr~ements. Please initial the one paragraph below which
describes the type of plea agreement you are entering into:
a) I understand that my plea agreement is a binding plea agreement. This means that if 1he
district court does not impose the specific sentence as recommended _by both parties, I will be
allowed to withdraw my plea of guilty and proceed to a jury trial.
(Initial).
b) I understand that my plea ~greement is a non-binding plea agreement. This means that
the court is not bowid by the agreement or any sentencing recommendations, and may
impose any sentence authorized by law, including the maximum sentence stated above,
which can be imposed without the possibility of probation and/or parole. Because the ·court is
not bound by the agreement, if the district court chooses not to follow the agreement, I will
not have t~e right to withdraw my guilty plea. \ l.tJ (Initial).

8. Are you pleading guilty to more than one crime?
~ NO
a) If YES,. do you understand that y9ur sentences for the crimes could b~ed either
concurrently (at the same time) or ·consecutively (one ~er the other)?
ws-' NO
9. · Is this a conditional guilty plea, meaning you are reserving your right to appeal any p~al
· . issues or decisions?
·
. ~ . \}
a) _U:YES, what issue are you.reserving the right to appeal? /hab,o """- ~

~vr&:ers
I .

.

.

\J

10. Have you waived or given up your right to appeal your judgment of conviction and sentence
as part of your plea agreement?
·
.
YES ~ ·

3
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11. Has anyone (including any law enforcement officer) threatened you or done anyt~ to
make you enter this plea against your will?
YES (NO-'
a) If YES, who made such a threat and how was it made? - - - - - - - - - - -

12. Has any person promised you that you will receive any special sentence, reward. favorable
treatment, or leniency with regard to tlie plea you are about to enter?
· YES r@
a) If YES, what are: those promises and who made them? - - - - - - - - - - 13. Have you been represented by an attorney at all stages of these proceedings?
a) Have you had sufficient time to disc~ss your i;:ase with your attorney?

<i!§) NO
@

NO

b) Have you told your attorney everything you know abot1t the crime, including any
witnesses you know that would show your innocence? ·
@> NO
c) Have you fully discussed all the facts and circumstances surround the ~with your
attorney?
(.YES) NO
d) Has your attorney discussed with you the nature of the charges against you, ·the elements
of the crime you have been charged with, any evidence provided by the prosecutor in your
case, any possible defenses you may have to the charges, and the consequences of pleading
guilty?

~NO

e) Has your attorney discussed your Constitutional and Civil rights?

~NO

f) Are you fully satisfied with the representation of your attorney?

~NO

g) Is there anything you requested your attorney to do that has not been done, including filing
any motions or other requests in this case?

•

~ ._J vJ

IfYES, please e x p l a i n . - - - - - - - - - - - - - - - - - ~ - - - -

14. Do you understand that by pleading guilty you will waive or give up any~nses, both
. ~ NO
factual and legal, that you believe you may have in this case?
15. Do you claim any violation of your Constitutional or Civil rights? ·
YES@
a) If YES, what rights do you. claim have been violated? ------------=-

16. Do you understand that if you enter an unconditional guilty plea in this case yoti will not be
able to challenge any rulings that came before the guilty plea including: 1) any searches or
seizures that occurred in your case, 2) any issues concerning the method or manner of your
arrest, and 3) any issues about any statements you may have made to law enforcement?
..
.
(li}. NO
17. Do you understand that when you plead guilty, you are admitting the truth of eaGh and every
@ NO
allegation contained in the charge(s) to_ which you plead guilty?
18. Are you currently on probation or parole?

YES

<in)
4
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a) If so, do you understand that a plea of guilty in this case could be the basis of a violation
of that probation or.parole?
<ffl NO

19. Are you aware that if you are not a citizen of the United States, the entry of a plea or making
of factual admissions could have consequences of deportation or removal, loss of permanent
leg~l status, in~b!lity t~ obtain legal status in the United States, or denial of an~lication for 1. 1 iAUmted States c1tlzensh1p?
- ~ NO
,...,
a) Has your attorney discussed with you that your guilty plea in this case ma~lt in your
deportation? (Padilla v. Kentucky, 130 S.Ct. 1473 (2010))
~ _NO
20. Do you know whether the crime to which y~>U will plead guilty would require you to register
as a sex offender? (See LC.§ 18-8304)
YES ~
a) Has your attorney advised you that if the Court orders a psychosexual evaluation for
purposes of sentencing, you have a right to not answer questions in that evaluation? (Estrada
v. State, 143 Idaho 558, 149 P.3d 833).
·
- ~ NO

µ''·

IL-

21. Are you aware that if you plead guilty you may be required to pay restitution to the victims in
this case? (See LC.§ 19-5304)
~ NO
a) Have you agreed to pay restitution to any other party as a condition of y~ea .
agreement?
YES lfil!.)
1) If YES, how much must you pay and to w h o m ? - - - - - - - - - - - 22. Is there a mandatory driver's license suspension as a result of a guilty plea in this case?
.
YES Q!!!)
a) If YES, for how long must your license be suspended? _ _ _ _ __

23. Are you pleading guilty to a crime for which a mandatory domestic violence, substance
abuse, or psychosexual evaluation is required? (I.C. §§ 18-918(7)(a),-8005(9),-83 I 7)
.
YES~

24. Are you pleading guilty to a crime for which you· may be required· to pay .the costs of
prosecution and investigation? (LC. § 37-2732A(K))

~

NO

25. Do you understand that by pleading guilty to a felony, you run the risk that if you have new
felony charges in the future, you could be. charged as a persistent violator? ~ NO
a) Do you understand that if you are convicted as a persistent violator, the sentence in the new
case could be life imprisonment?
~ NO

26. Are you pleading guilty to a crime for which you. will ~e required to submit a DNA sample to
the state? (LC.§ 19-5?06).
~ NO
27. Ai:e you pleading guilty to a crime for which the court could impose a fine for a crime of
violence ofup to $5,900, payable to the victim of the crime? (I.C. § 19-5307) YES ~
28. Do you understand that if you plead guilty to a felony, during the period of your sentence,
you will lose the following rights:
a) Your right to vote in Idaho? (ID. CONST. art. (j, § 3)
~ NO
5
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b) Your right to hold public office in Idaho? (ID. CONST. art. 6, § 3)
c) Your right to perform jury service in Idaho? (ID. CONST. art. 6, § 3)
d) Your right to purchase, possess, or carry firearms? (LC. § 18-310)
29. Do you understand that no one, including your attorney, can force you to p l ~ in this
case?
(.xEV NO
30. Are you entering your plea freely and voluntarily?

~NO

31. Are you pleading guilty because you did commit the acts alleged in the~mation or
indictment?
·
.
NO

<...:5.9

32. If you were provided with an interpreter to help you fill out this form, have you had any
trouble understanding your interpreter?
·
·
YES ~
33. Have you had any trouble answering any of the questions in this form which you could not
resolve by discussing the issue with your attorney?
~S ~
34. Were you. able to ask your attorney any questions you had about any qu(st~fuis form
NO
that you did not understand?
I .have answered the questions on pages 1-6 of this Guilty Plea Advisory form truthfully,
correctly, and of my own free will. I understand all of the questions and answers herein,
have discussed each question and answer with my attorney, and have completed this form
freely and voluntarily. Furthermore, no one has threatened me to do so.
Dated this

.Z2_ day of

, 20

_/5_.-

I
I
j

I
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Douglas I(, Dykman
Attorney At Law
P.O. Box 4981
Pocatello Idaho 83205-4981
Telephone: (208) 237-8300
Facsimile : (208) 232·0930
E·mail
: dvkmanL!!,!gwestoffice.net
State Bar No. 3926

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff/Respondent,

)
)

vs.

)
)

JEREMY RAV WHEELER,

)
)
)

Defendant/Appellant.

Case No. : CR·2014-8403-FE

)
NOTICE OF APPEAL

------------)
TO: The above-named Respondent, State of Idaho and its attorney of record, Lawrence G.
Wasden, Attorney General for the State of Idaho; the Bannock County Prosecuting Attorney; the Clerk
of the above-named Court; Clerk of the Supreme Court; State Appellate Public Defender; and, the
Bannock County Court Reporter:
NOTICE IS HEREBY GIVEN:

1. The above-named Defendant/Appellant, Jeremy R. Wheeler, appeals against the abovenamed Plaintiff/Respondent, to the Idaho Supreme Court from the decision from the
suppression hearing held on February 17, 2015; and the decision to relinqulsh jurisdiction
dated August 13, 2015 before the Honorable District Judge David C. Nye.

2. The Defendant/Appellant has the right to appeal to the Supreme Court the Judgment(s) and
Order(s) described in previously in paragraph 1 as It appears to be appealable Orders under
and pursuant to Idaho Code Section 19·2801, et seq., and Rule 11{c)(1~10), of the Idaho
Appellate Rules.

3. The Defendant/Appellant requests that the preparation of the Clerk's record as defined in
Rule 28 (b)(2) of the Idaho Appellate Rules; and, Include the following documents:
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a. All written plea agreements or Guilty Plea Questionnaire; a 11st of all exhibits, whether
admitted or not Including but not llmlted to letters or victim impact statementsi
Presentence Report and/or addendumsto Presentence Report; any and all evaluations;
any order seallng portions of the record; all court minutes and orders; all Complaints,
Prosecuting Attornets Information and indictments; all motions flied by the State or
the Defendant; any Jury verdict; the Judgment or order withholding judgment; or any
other items or documents offered at the change of plea hearing, sentencing hearing or
the Rule 35 motion hearing.

4. The Defendant/Appellant requests the preparation of the standard reporter's transcript as·
defined in the Idaho Appellate Rule 2S(a); including, the portions of the record that are
sealed; that is, the Presentence Report and all attached evaluations; further, the
Defendant/Appellant requests that a transcript of the following proceedings also be
prepared:

a. Motion to suppress hearing held on February 17, 2015 with the Court Reporter,
Stephanie Davis and with less than 100 pages; and, subsequent Decision on Motion to
suppress dated February 19, 2015;
b. Entry of the Guiltv Plea hearing held on or about May 24, 2015 with the Court Reporter,
Stephanie Davis, and with less than 100 pages;

b. Sentencing hearing held on or about May 11, 2015 with the Court Reporter, Stephanie
Morse, and with less than 100 pages;
c. Pending Rule 35 motion hearing to be held on September 28, 2015 with the Court
Reporter, Stephanie Davis, and with less than 100 pages.

5. I HEREBY CERTIFY:

a. That a copy of this Notice has been served on the Court Reporter.
b. That the Defendant/Appellant is exempt from paying the estimated transcript fee
because he/she has previously been determined to be indigent and has been
represented at all stages of the proceedings by either the Public Defender's Office of
Bannock county or the undersigned Conflict Public Attorney for the Sixth Judicial District
of the County of Bannock, State of Idaho.
c. That the Defendant/Appellant is exempt from paying any estimated fee for the
preparation of the record because he/she has been previously determined to be
Indigent and has been represented by either the Publlc Defender's Office in Bannock
County or by the undersigned Conflict Public Attorney at all stages of the proceedings.
d. That the Defendant/Appellant Is exempt from paying the appellate filing fee because
he/she has been previously determined to be Indigent and has been represented by
either the Public Defender's Office In Bannock County or the undersigned Conflict Public
Attorney at all stages of the proceedings.
e. That service has been made upon all parties required to be served pursuant to Rule 20
of the Idaho Appellate Rules and Idaho Code Section 67-1410(1).
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6. The issues to be presented upon appeal, are as follows:

a. Did the Court abuse its discretion by denying the Motion to Suppress?
b. Did the Court abuse its discretion by rellnquishing Jurisdiction and imposing a sentence
of three (3) years fixed and four (4) years Indeterminate for a total of seven (7) years on
the charge of one count of Possession of a Controlled Substance, Methamphetamine,
Idaho Code Section 37-2732(c)(l); and a Second or Subsequent Offense, LC. Section 372739?
DATED this 14th day of September, 2015.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 141h day of September, 2015, a true and correct copy of the
foregoing document was delivered to the followfng parties or entitles:

Stephen F. Herzog
Bannock County Prosecutor
624 E. Center
Pocatello ID 83201

[X] Hand Delivery court House Box

Lawrence G. Wasden
Attorney General
State of Idaho
POB 83720-0010
Boise ID 83720-0010

[XJ U.S. Mail

Stephen W. Kenyon
Clerk of the Court
POB83720
Boise ID 83720

[X] U.S. Mall

State Appellate Public Defender's Office
Chief Appellate Unit
POB83720
Boise ID 83720

[X] U.S. Mail

DATED this 14th day of September, 2015.
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IN THE DISTRICT COURT OF THE SIXTH .nJDIC:iiriffiE_i.,rfi.'ieitts:1-._
STATE OF IDAHO, BANNOCK COUNTY

JEREMY R. WHEELER,
Petitioner,

Case No.: CV-2016-411-PC
ORDER DENYING COURT
APPOINTED COUNSEL ON APPEAL

v.
STATE OF IDAHO,

Hon. David C. Nye

Respondent.

On February 2, 2016, Petitioner filed a Notice of Appeal regarding his Petition for PostConviction Relief. On that same date he also filed a Motion and Affidavit in Support for
Appointment of Counsel on Appeal. This Court has authority under IAR 13(b)(19) to address the
issue of appointment of appellant counsel. This is not a criminal case and court-appointed counsel
is not mandatory.

Under Idaho's Uniform Post-Conviction Procedure Act ("UPCPA"), if a

petitioner is unable to pay the costs of legal representation by counsel, a court-appointed attorney
may be provided to assist the petitioner "in the preparation of the application, in the trial court, and
on appeal." 1 However, the district court's decision to grant or deny a petitioner's request for courtappointed counsel is discretionary. 2 There is no constitutional right to an attorney in state post-

1

LC. § 19-4904.

2

Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004).

Case No.: CV-2016-411-PC
ORDER DENYING COURT APPOINTED COUNSEL ON APPEAL
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conviction proceedings. 3 But, counsel should be appointed if the petitioner qualifies financially and
alleges facts sufficient to raise a possibility of a valid claim.4
In determining whether the facts alleged by the petitioner are sufficient to justify the
appointment of counsel, "every inference must run in the petitioner's favor where the petitioner is
unrepresented at that time and cannot be expected to know how to properly allege the necessary
facts. " 5 A court may deny the request for counsel "only if all of the claims alleged in the petition are
frivolous." 6 Additionally, "the petitioner is not entitled to have counsel appointed in order to search
the record for possible nonfrivolous claims."7
For purposes of the motion to appoint counsel, this Court looks to see if the facts raised in
the petition, if assumed to be true, merit post-conviction relief. In this case, Petitioner's appeal does
not allege facts sufficient to raise a possibility of a valid claim. While Wheeler does assert multiple
grounds for ineffective assistance of counsel in his Affidavit, none are supported by specific facts.
The Court has reviewed each of these claims and exercising its discretion, sees no allegation that
raises the possibility of a valid claim such that appointment of counsel is appropriate. Therefore, the
request for appointment of counsel is denied.

IT IS SO ORDERED.

Follinus v. State, 127 Idaho 897,902,908 P.2d 590,595 (Ct. App. 1995).
Charboneau, 140 Idaho at 793.
5 Id at 793-94, 102 P.3d at 1112-13.
6 Juddv. State, 148 Idaho 22, 24,218 P.3d 1, 3 (Ct. App. 2009).

3

4

7

Id
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DATED April 27, 2016.

~~~
DA.NYE
District Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the~ay of April, 2016, I served a true and correct
foregoing document upon each of the following individuals in the manner indicated.
copy of

the

Bannock County Prosecutor

0U.S.Mail
~:u;ihouse Box
0Email:

Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. 8th West
St. Anthony, ID 83445

Mu.S.Mail
f}Hand Deliver
0Fax:
D Email:

Robert Poleki
CLERK OF THE COURT

By:~,~
Dep
rk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, BANNOCK COUNTY

JEREMY R. WHEELER,
Petitioner,

v.

Case No.: CV-2016-411-PC
ORDER RE: MOTION FOR PARTIAL
PAYMENT OF COURT FEES

STATE OF IDAHO,
Respondent.
Hon. David C. Nye

On February 2, 2016, the Petitioner filed his Petition for Post-Conviction Relief, Motion
for Appointment of Counsel, and his Motion and Affidavit for Permission to Proceed on Partial
Payment of Court Fees (Prisoner) with this Court.
To the extent that the Motion and Affidavit for Permission to Proceed on Partial Payment
of Court Fees is an attempt to avoid the payment of a Court filing fee for filing the petition, there
is no Court Fee for filing a Petition for Post-Conviction Relief. See Appendix A to the Idaho
Rules of Civil Procedure. Therefore, Petitioner does not need to pay a Filing Fee and his
Petition for Post-Conviction Relief is properly filed before this Court.

To the extent that the Motion is an attempt to avoid other fees or costs, this Court is
unaware of any costs or fees Petitioner seeks to avoid other than the initial filing fee. Therefore,
the motion appears to be unnecessary. If Petitioner is seeking to avoid fees or costs other than
Case No.: CV-2016-411-PC
Order Re Motion for Partial Fees
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the initial filing fee, then Idaho Code § 31-3220A(2), states that a prisoner, who seeks to pursue a
civil suit without payment of fees, shall file (1) a motion to proceed without payment of court
fees; (2) an affidavit of inability to pay; and (3) a certified copy of his inmate account that
reflects the activity of his account for over his period of incarceration or for twelve (12) months,
whichever is less. Additionally, the plaintiff/prisoner must also serve a copy of his complaint, the
motions, and affidavits "upon coW1sel for the coW1ty sheriff or the department of correction."
Idaho Code § 31-3220A(2)(c). Upon review of the file, the Court finds that the plaintiff/prisoner
has complied with the requirements of the statute.
Petitioner has properly filed his Petition for Post-Conviction Relief without paying a
filing fee. This motion is not necessary in order to file the Petition. Petitioner has properly
requested a waiver of other fees or costs under I.C. §31-3220A(2); however, Petitioner has not
identified any other fees or costs he needs to have waived.

Therefore, the motion for

permission to proceed on partial payment of fees is denied without prejudice as
unnecessary and improper.
IT IS SO ORDERED.
DATED April 27, 2016

'::::,,,

DA'Viri-e?iif'"YE
District Judge

Case No.: CV-2016-411-PC
Order Re Motion for Partial Fees
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the~ay of April, 2016, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.
Bannock County Prosecutor

0U.S.Mail
~:~ouseBox
0Email:

Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. gth West
St. Anthony, ID 83445

M
U.S. Mail
D

Hand Deliver
0Fax:
0Email:

Robert Poleki
CLERK OF THE COURT
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DEi~IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, BANNOCK COUNTY

JEREMY R. WHEELER
Petitioner,

v.

Case No.: CV-2016-411-PC
ORDER DENYING DISCOVERY

STATE OF IDAHO,
Hon. David C. Nye
Respondent.

On March 14, 2016 Petitioner filed a "Motion for Discovery". This Motion followed
Petitioner's Petition for Post-Conviction Relief, Motion for Appointment of Counsel, and his
Motion and Affidavit for Permission to Proceed on Partial Payment of Court Fees (Prisoner). For
the reasons set forth below the Court will Deny this Motion.
Discovery is not automatic in a Post-Conviction Proceeding.

In fact, I.C.R. 57(b)

provides that an application for post-conviction relief shall be ''processed under the Idaho Rules
of Civil Procedure . . . provided the provisions for discovery in the Idaho Rules of Civil
Procedure shall not apply to the proceedings unless and only to the extent ordered by the trial
court." The decision to authorize discovery during a post-conviction proceeding is a matter of
discretion with the trial court. 1

1

Raudebaugh v. State, 135 Idaho 602,605, 21 P.3d 924,927 (2001).

Case No.: CV-2016-411-PC
ORDER DENYING DISCOVERY
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Here, Wheeler seeks to discover the ''voice activator/audio recording" of the incident
which underlies his criminal conviction. Wheeler does not know if such a recording exist, but
reasons that because "4 Pocatello police officers equipped and trained to use these came to make
an arrest from an anonymous caller, at least one of them had to be recording this incident."
Wheeler's basic assumption is not enough to warrant discovery. Even if such a recording existed,
what could it possibly show? Wheeler claims that the recording is "evidence that is paramount to
this case" and "in the intrest [sic] of justice," however, he never explains why such is the case. If
such a recording does exist, the Court believes it would most likely indicate that an arrest
occurred and that Wheeler was unhappy with how that arrest, and any subsequent searchers, took
place. The Court already knows this is Petitioner's position. His own affidavit sets forth these
allegations and provides sufficient information that the Court need not require additionally
discovery. Therefore, the discovery request is denied.

IT IS SO ORDERED.
DATED April 27, 2016.

District Judge

Case No.: CV-2016-411-PC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ~ a y of April, 2016, I served a true and correct
copy of the foregoing docwnent upon each of the following individuals in the manner indicated .
Bannock County Prosecutor

.S. Mail
Courthouse Box

ax:

D Email:
Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. gth West
St. Anthony, ID 83445

[)(u.s. Mail

D Hand Deliver
0Fax:
0Email:

Robert Poleki
CLERK OF THE COURT

By:~~

Dep~·
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, BANNOCK COUNTY

JEREMY R. WHEELER,
Case No.: CV-2016-411-PC

Petitioner,

v.

DECISION ON MOTION FOR
SUMMARY DISMISSAL

STATE OF IDAHO,
Hon. David C. Nye
Respondent.

On March 1, 2016, Respondent, State of Idaho, through their coW1sel of record, Jared W.
Johnson, filed a Motion for Summary Dismissal. For the reasons set forth below, the Court will
grant the Motion.
As an initial matter, Petitioner Jeremy Wheeler filed his original Motion for post-conviction
relief, which he signed on January 24, 2016, with the Court on February 2, 2016. Pursuant to Idaho
Code § 19-4906(a) a respondent has 30 days after the docketing of the application to respond to
petitioner's Motion. Because he had not received anything by February 29, 2016 Wheeler then filed
a Motion for Default Judgment on March 9, 2016. Wheeler incorrectly assumed that January 24, the

Case No.: CV-2016-411-PC
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day he wrote his motion, rather than February 2, the day of the official filing, would be used in
calculating the 30 days. The State of Idaho filed their brief on March 1, 2016 within the correct 30
day timeframe; therefore Wheeler's Motion for Default Judgment is dismissed as moot.
Additionally, the Court would note that in the State's Motion for Summary Dismissal, in the
body of the Motion, the wrong petitioner is listed. Wheeler takes issue with this as an indication that
the Motion is flawed and must be dismissed. While a clear oversight on the State's part, the caption,
along with the certificate of service, list Wheeler as the correct petitioner and the typographical error
will not bar the Motion.

BACKGROUND
On June 26, 2014 Jeremy Ray Wheeler was charged with possession of a controlled
substance, methamphetamine in violation ofldaho Code§ 37-2732(cXI). Additionally, because of
several prior convictions of a similar nature, Wheeler was also charge with being a persistent
violator as defined in Idaho Code § 19-2514. After initial motions, including the appointment of
new counsel, a change of plea hearing was held on March 24, 2015. The State moved to dismiss
another felony matter, CR-2014-4948-FE, and the persistent violator charge in exchange for a guilty
plea. Wheeler filled out a guilty plea questionnaire, in which he indicated, among other things, that
he had sufficient time to consider his case with his attorney, that he was satisfied with the legal
representation he had received, and that he was knowingly and voluntarily pleading guilty to the
amended information.
On May 11, 2015, Wheeler was sentenced to three years fixed, with four indeterminate. The
Court retained jurisdiction for 365 days and sent Wheeler on a rider. Wheeler elected not to do the

Case No.: CV-2016-411-PC
DECISION ON MOTION FOR SUMMARY DISMISSAL
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rider, essentially self-terminating, and on August 31, 2015 the Court relinquished jurisdiction and
sentenced Wheeler to serve his underlying sentence. An appeal in the underlying criminal matter is
ongoing (Case No.: 43567-2015 on file with the Idaho Supreme Court). Wheeler filed this Motion
with the Court on February 2, 2016.

STANDARD OF REVIEW
A Petition for Post-Conviction Relief is an entirely new proceeding which is civil in nature.
It is distinct from the criminal action, which led to conviction. 1 As a plaintiff in a civil action, the
petitioner seeking post-conviction relief must bear the burden of proving the allegations upon which
the petition is based by a preponderance of evidence.2 However, the pleadings of a post-conviction
petition differ from those of the typical civil action in that the application must contain much more
than a short and simple statement of the claim.3 The applicant for post-conviction relief is required

to make a prima facie case by presenting admissible evidence on each essential element of his or her
claims. 4
The district court is vested with the discretion of making factual findings, and must rely on
substantial, even if conflicting, evidence in the record. 5 An applicant's conclusory allegations,
unsubstantiated by any admissible evidence, need not be accepted as true. 6 If the allegations fail to

1 Stuart

v. State, 136 Idaho 490, 36 P.3d 1278, 1282 (2001); Peltier v. State, 119 Idaho 454, 808 P.2d 373, 375
(1991).
2 I.C.R. 57(c); Grube v. State, 134 Idaho 24, 995 P.2d 794 (2000).
3 State v. Yakavic, 145 Idaho 437, 180 P.2d476, 482 (S. Ct. 2008)(quoting Goodwin v. State, 138 Idaho 269,271,
61 P.3d 626,628 (Ct. App 2002).
4 Berg v. State, 131 Idaho 517, 518-19, 960 P.2d 738, 739-40 (1998); I.C. § 19-4903.
5 Martinez v. State, 125 Idaho 844, 875 P.2d 941 (Ct. App. 1994); Holmes v. State, 104 Idaho 312, 658 P.2d 983
(1983).
6 Roman v. State, 125 Idaho 644,873 P2d 898 (Ct. App. 1994); Drapeau v. State, 103 Idaho 612,617,651 P.2d
546, 551 (Ct.App.1982).
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frame a genuine issue of material fact, or fail to establish all the necessary prima facie elements of a
claim for relief, the court may indicate to the parties its intention to dismiss the application and its

reasons for so doing. 7 After putting the applicant on notice of the intent to dismiss the application,
the Court must give the applicant twenty days to submit evidence that creates a genuine issue of
material fact. If the application raises a material issue of fact, the district court must conduct an
evidentiary hearing and make specific findings of fact on each issue. 8
DISCUSSION

The State has filed a motion for summary disposition. A motion for summary disposition
pursuant to LC. § 19-4906(c) is procedmally equivalent to a motion for summary judgment under
I.R.C.P. 56(e).9 "To withstand summary dismissal, a post-conviction applicant must present
evidence establishing a prima facie case as to each element of the claims upon which the applicant
bears the burden of proof." 10 Thus, a claim for post-conviction relief is subject to summary
dismissal without the twenty day notice if the respondent moved for smnmary disposition and "if
the applicant's evidence raises no genuine issue of material fact" as to each element of petitioner's
claims. 11
The Court will liberally construe the facts in favor of the non-moving party, together with all
reasonable inferences to be drawn from the evidence. 12 However, because the judge in a post-

7

LC. § 19-4906(b); I.C.R. 57(c); Roman, supra; Parrott, 117 Idaho 272, 787 P 2d 258 (1990).
1.C. § 19-4907(a); Martinez v. State, 125 Idaho 844,875 P.2d 941 (Ct. App. 1994).
9 Bradfordv. State, 124 Idaho 788, 790, 864 P.2d 626, 628 (Ct. App. 1993).
10 State v. Lovelace, 140 Idaho 53, 72, 90 P.3d 278,297 (2003) (citing Prattv. State, 134 Idaho 581,583, 6 P.3d
831, 833 (2000)).
ll Workman v. State, 144 Idaho 518, 522, 164 P.3d 798, 802 (citing LC. § 19-4906(b), (c)); Lovelace, 140 Idaho at
72, 90 P.3d at 297.
12 Nellsch v. State, 122 Idaho 426,431, 835 P.2d 661, 666 (Ct App. 1992) (citing Mitchell v. Siqueiros, 99 Idaho
8
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conviction proceeding "will be the trier of fact in the event of an evidentiary proceeding, summary
disposition is possible, despite the possibility of conflicting inferences to be drawn from the facts,
for the court alone will be responsible for resolving the conflict between those inferences. " 13
Wheeler's claim for post-conviction relief is based upon the assertion that he did not have
the effective assistance of counsel during his proceedings. The issue of ineffective assistance of
counsel is properly raised in a post-conviction setting. 14 To prevail on a claim of ineffective
assistance, a petitioner must overcome the strong presumption that counsel's performance was
adequate by demonstrating that counsel's representation did not meet objective standards of
competence. 15 In assessing the reasonableness of attorney performance the Idaho Supreme Court
has cautioned, 'judicial scrutiny must be highly deferential and every effort must 'be made to
eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel's challenged
conduct, and to evaluate the conduct from counsel's perspective at the time.' " 16

In his petition, Wheeler states that the grounds upon which he bases his application for postconviction relief are:
1) Raise the denial of motion to surpress [sic].
2) Ineffective Counsel (ineffective assistance).
3) Violation of Due Process (ineffective assistance).

396,398,582 P.2d 1074, 1076 (1978)).
13 Hayes v. State, 146 Idaho 353,355, 195 P.3d 712, 714 (Ct App. 2008).

See Mathews v. State, 122 Idaho 801, 839 P.2d 1215, 1219 (S. Ct. 1992)(citing Kraft v. State, 100
Idaho 671,674,603 P.2d 1005, 1008 (1979).
15 Roman, 125 Idaho at 648-49, 873 P.2d at 902-03.
16 State v Manley, 142 Idaho 338, 345-46, 127 P.3d 961-62 (2005).
14
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In regards to the first allegation, as has been stated, Wheeler's CoWlsel has filed a notice of
appeal in the underlying conviction. In his appeal, Wheeler challenges the decision of the
suppression hearing as well as the decision to relinquish jurisdiction. This appeal is ongoing and a
petition for post-conviction relief does not take the place of, or supersede, the appeals process. The
Court therefore finds that coW1t one should be dismissed as Wheeler is pursuing this through the
proper channels.
Counts two and three of the petition deal broadly with ineffective assistance of counsel
claims. Specifically, Wheeler alleges that:
1) He did not timely file motion to appeal decision of suppression causing me to lose my right
to do so.
2) Failed to represent me according to the laws governing my constitutional rights.
3) He did not share any evidence brought from the private investigation, did not contact any
wittnesses [sic] or go over my side of the incident.
Although redundant, the Court again notes that an appeal was timely filed, the Court has
verified this with the Supreme Court ofldaho, and the appeal is ongoing at the time of this decision.
Wheeler's first assertion in this claim must be dismissed as it is patently false.
The remaining two assertions must be dismissed as well, in light of Wheeler's guilty plea,
and because they are lacking in sufficient facts or evidence.
First, Wheeler filled out a guilty plea questionnaire in which he indicated that he understood
what was happening, was pleading guilty of his own volition, that his constitutional rights had not
been violated, that he had sufficient time to discuss his case with his attorney, and that he was
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satisfied with his attorney's representation. Wheeler filled out this questionnaire in his own
handwriting and signed it on the last page. All of his allegations fly in the face of this agreement.
The Court did not have Wheeler fill this out, only to allow him to raise claims at a later date because
he is unhappy with his sentence. Wheeler was satisfied with his situation then and must deal with
the consequences of his decision now.
The above analysis aside, Wheelers claims' are wholly unsupported by facts. Attached to his
petition is a lengthy handwritten affidavit, but nothing therein relates to any claim for ineffective
assistance of counsel. They all essentially relate to the underlying incident and its illegality, i.e. the
same topics that Wheeler argued in his Motion to suppress, which this Court denied. Wheeler lays
out his opinion as to the arrest and treatment of his father, his own arrest and the allegedly unlawful
search, witnesses who were/were not properly interviewed, the use of body cameras or audio
recording equipment, and some presumed missing details from police reports. None of these facts
support any claims for post-conviction relief. While they may be facts which support his appeal, this
is not that forum and Wheeler's other claims regarding ineffective assistance of counsel must be
dismissed.
CONCLUSION
Wheeler currently has an appeal pending and any claim as to that not being properly raised
is moot. Furthermore, bare allegations, without supporting facts or specific examples, do not meet
the burden that petitioner has to prove an ineffective assistance of counsel claim. Nothing in the
record raises any genuine issue of material fact or points to Wheeler's counsel being ineffective in
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any way. All remaining claims must therefore be dismissed. Respondent's Motion for Summary
Dismissal of petitioner's petition for post-conviction relief is GRANTED.
IT IS SO ORDERED.
DATED April 28, 2016.

District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the&~Y of April, 2016, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.
Bannock County Prosecutor

fil

.S.Mail
ourthouse Box

ax:

Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. gth West
St. Anthony, ID 83445

D Email:
r\v('r i.:. Mail
~dDeliver

0Fax:
0Email:
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, BANNOCK COUNTY

JEREMY R. WHEELER,
Petitioner,

Case No.: CV-2016-411-PC

v.

JUDGMENT

STATE OF IDAHO,

Hon. David C. Nye

Respondent.

Final judgment is entered against JEREMY R. WHEELER and in favor of the State of
Idaho. Each side will bear their own costs and fees. The parties have 42 days from the date of this
judgment to file, if they desire, a notice of appeal pursuant to the Idaho Appellate Rules.
DATED April 28, 2016.

~~
District Judge
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copy of the foregoing document upon each of the following individuals in the manner indicated.
Bannock County Prosecutor

.S. Mail
and Deliver

ax:

-C'.mfh~ bat...J

D Email:
Jeremy Wheeler
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s. Mail

~dDeliver
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0Email:
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Appellant
IN THE DISTRICT COURT OF THE

.5::FX TH

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR_'JJ,=..c....c.,q_,_r,-'--r,-""(J-=t,~/Z----"-_ _COUNTY

~~w~

)
)
)
)
)

Petitioner-Appellant,

v.

~

STATE OF IDAHO,

)
)

Respondent.

CASENO.

cv.-:io1,- ,Y//-pc.
b7- ,20 II'

S.C. DOCKET NO. J../ JS.

NOTICEOF APPEAL
Post Conviction

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
PARTY'S ATTORNEYS, STATE OF IDAHO, PROSECUTING ATTORNEY AND
THE CLERK OF THE ABOVE-ENTITLED COURT:
~OTICE IS HEREBY GIVEN THAT:
1.

_ The above-named appellant appeals against the above-named respondent to the
entered in the above-entitled action on the

Idaho Supreme Court from the

'f/z'E,/li:J
2.

(DATE), the Ho~orable

Vf\v,o e. NYt (NAME; OF JUDGE) presiding.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule 11 (c)(1-10), I.A.R. _
3.

A preliminary statement of the issues on appeal, which the appellant then intends

to assert in the appeal, provided any such list of issues on appeal shall not prevent the .
appellant from asserting other issues on appeal, is/are:

NOTICE OF APPEAL-Page 1
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(a)

Did the district court err in dismissing the appellant's Petition for Post

Conviction Relief?
4.

There is a portion of the record that is sealed. That portion· of the record that is

sealed is the Pre·Sentence Investigation Report (PSI).
5.

The appellant requests the preparation of the entire reporter's standard transcript

as defined in I.A.R. 25(a). The appellant also requests the preparation of the following
portions of the reporter's transcript:

6.

IJ,, A ·

(a)

The Status Hearing held on

(b)

The Evidentiary Hearing held on

(DATE OF HEARING); and

µ.If.

(DATE OF HEARING).

The appellant requests the standard clerk's record pursuant to I.A.R. 28(b)(2).

The appellant requests the following documents to be included in the clerk's record, in
addition to those automatically included under I.A.R. 28(b)(2):
(a)

Any briefs or memorandums, filed or lodged, by the state, the appellate, or

the court in support of, or in opposition to, .the dismissal of the Post Conviction
Petition;
(b)

Any motions or responses, including all attachments, affidavits or copies

of transcripts, filed or lodged by the state, appellant or the court in support of, or
in opposition to, the dismissal of the Post Conviction Petition; and
(c)

(ANY ITEMS FROM THE UNDERLYING CRIMINAL CASE OF
WHICH THE COURT TAKES JUDICIAL NOTICE NOTE: UNLESS
SPECIFICALLY

ASKED

FOR,

THE

PORTIONS

OF

THE

UNDERLYING RECORD WHICH THE DISTRICT COURT TOOK
JUDICIAL NOTICE OF WON'T BE INCLUDED IN THE RECORD.)
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\

)

' 7.
(a)

That a copy of this Notice of Appeal has been served on the reporter;

(b)

That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho Code§§
31-3220, 31-3220A, I.A.R. 24(e));

(c)

That there is no appellate filing fee since this is an appeal in a criminal
case (Idaho Code§§ 31-3220, 31-3220A, 1.A.R. 23(a)(8));

(d)

That arrangements have been made with

·b,4:ni"\ocJL.

(NAME OF

COUNTY) County who will be responsible for p~ying for the reporter's
transcript, as the client is indigent, Idaho Code §§ 31-3220, 31-3220A,
I.A.R. 24( e);
(e)

That service has been made upon all parties required to be served pursuant
to I.A.R20.

DATEDthis~dayof

M11-y

,20.&_.

NOTICE OF APPEAL - Page 3
Revised: 10/17/05
99 of 124

.CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the qrJL day of

fllA-¥ , 20 /,, I mailed a

· true and correct copy of the attached NOTICE OF APPEAL via prison majl system for
processing to the United States mail system, postage prepaid, addressed to:

Deputy Attorney General
Criminal Division
P.O. Box 83720

Boise, ID 83720-0010

" ~1'10(;/· County Prosecuting Attorney
;]ct:n /l()e-t-aUJ/1,4 aw2 f ie"-S&

4'

?/o &~<-J &briiL
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= IDOC TRUST=========== OFFENDER BANK BALANCES-===------ 05/04/2016 =

Doc No: 54475
Name: WHEELER, JEREMY RAY
Account: CHK Status: ACTIVE

SAWC/GHSG PRES FACIL
TIER-G CELL-1

Transaction Dates: 05/04/2015-05/04/2016
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
0.00
3166.74
3269.09
102.35
============-===================TRANSACTIONS===---=-========----=========--Date
Batch
Description
Ref Doc
Amount
Balance
06/09/2015
06/09/2015
06/22/2015
06/23/2015
06/29/2015
06/29/2015
07/07/2015
07/20/2015
07/20/2015
07/27/2015
07/27/2015
08/04/2015
08/10/2015
08/10/2015
08/11/2015
08/24/2015
08/24/2015
09/14/2015
09/14/2015
09/25/2015
09/25/2015
09/29/2015
09/29/2015
09/30/2015
10/06/2015
10/09/2015
10/09/2015
10/13/2015
10/13/2015
10/20/2015
10/20/2015
10/20/2015
10/27/2015
10/27/2015
10/30/2015
11/09/2015
11/09/2015
11/10/2015
11/10/2015

HQ0715348-001
HQ0715357-004
NI0716763-206
HQ0716797-013
NI0717346-190
NI0717346-191
HQ0718380-004
HQ0719833-006
NI0719938-173
NI0720551-157
NI0720551-158
HQ0721600-019
I00722522-010
I00722522-011
I00722658-178
II0724132-410
II0724132-411
HQ0726725-002
SA0726726-002
HQ0728269-040
HQ0728270-004
HQ0728439-007
SA0728478-105
HQ0728657-019
SA0729408-096
HQ0730286-042
HQ0730287-004
HQ0730329-001
SA0730369-105
SA0731186-095
HQ0731249-040
HQ0731250-003
SA0732109-096
SA0732109-097
SA0732545-006
HQ0733901-040
HQ0733902-006
SA0734007-112
SA0734007-113

950-REINCARCERATED
013-RCPT RDU
099-COMM SPL
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
100-CR INM CMM
100-CR INM CMM
099-COMM SPL
099-COMM SPL
099-COMM SPL
079-STATEMENT
070-PHOTO COPY
030- 9/2015 CI INC
062-CHILD SUPP
011-RCPT MO/CC
099-COMM SPL
011-RCPT MO/CC
099-COMM SPL
030-10/2015 CI INC
062-CHILD SUPP
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
030-10/2015 CI INC
062~CHILD SUPP
099-COMM SPL
099-COMM SPL
070-PHOTO COPY
·03 0-11/ 2 015 CI INC
062-CHILD SUPP
099-COMM SPL
099-COMM SPL

IBSUSPCHK
BANNOCK
MAILROOM

65500
60976
CI INCOME
198446
MO
MAILROOM
CI INCOME
198446
MO
CI INCOME
198446
65892
CI.INCOME
198446

o.oo
11.13
10.58DB
30.00
17.90DB
12.46DB
15.00
20.00
15.17DB
19. 24DB
0.64DB
10.00
19.24
0.64
12.50DB
17.13DB
0.37DB
0.50DB
5.40DB
24.97
12.49DB
20.00
5.93DB
20.00
10.92DB
171. 42
85.71DB
100.00
5.50DB
5.63DB
219.83
109.92DB
11.56DB
302.06DB
0.30DB
121. 70
60.85DB
36. 60DB
14.95DB

0.00
11.13
0.55
30.55
12.65
0.19
15.19
35.19
20.02
0.78
0.14
10.14
29.38
30.02
17.52
0. 39
0.02
0.48DB
5.88DB
19.09
6.60
26.60
20.67
40.67
29.75
201. 17
115. 46
215.46
209.96
204.33
424.16
314.24
302.68
0.62
0.32
122.02
61.17
24.57
9.62
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Doc No: 54475
Name: WHEELER, JEREMY RAY
Account: CHK Status: ACTIVE

SAWC/GHSG PRES FACIL
TIER-G CELL-1

Transaction Dates: 05/04/2015-05/04/2016
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
0.00
3166.74
3269.09
102.35
================================TRANSACTIONS=============================--Date
Batch
Description
Ref Doc
Amount
Balance
.11/13/2015
11/16/2015
11/17/2015
11/17/2015
11/17/2015
11/19/2015
11/23/2015
11/23/2015
11/25/2015
11/25/2015
12/01/2015
12/08/2015
12/10/2015
12/10/2015
12/17/2015
12/17/2015
12/22/2015
12/24/2015
12/24/2015
-12/29/2015
12/31/2015
01/06/2016
01/06/2016
01/07/2016
01/12/2016
01/20/2016
01/21/2016
01/25/2016
01/25/2016
01/28/2016
01/29/2016
02/02/2016
02/04/2016
02/04/2016
02/08/2016
02/08/2016
02/09/2016
02/16/2016
02/23/2016

HQ0734513-001
SA0734578-004
HQ0734870-040
HQ0734871-005
SA0734931-100
SA0735314-010
SA0735545-104
SA0735545-105
HQ0735880-040
HQ0735881-003
SA0736405-105
SA0737467-115
HQ0737841-015
HQ0737841-016
HQ0738595-041
HQ0738596-007
SA0739256-105
HQ0739634-043
HQ0739635-003
SA0739928-lll
HQ0740286-004
HQ0740999-038
HQ0741000-005
HQ0741235-003
SA0741817-113
SA0742811-004
HQ0742915-010
HQ0743095-042
HQ0743096-004
SA0743592-018
HQ0743695-034
SA0743988-096
SA0744590-011
HQ0744594-005
HQ0744982-040
HQ0744983-005
SA0745123-114
SA0745774-102
SA0746719-100

079-STATEMENT
070-PHOTO COPY
030-11/2015 CI
062-CHILD SUPP
099-COMM SPL
072-METER MAIL
099-COMM SPL
099-COMM SPL
030-11/2015 CI
062-CHILD SUPP
099-COMM SPL
099-COMM SPL
061-CK INMATE
061-CK INMATE
030-12/2015 CI
062-CHILD SUPP
099-COMM SPL
030-12/2015 CI
062-CHILD SUPP
099-COMM SPL
061-CK INMATE
030- 1/2016 CI
062-CHILD SUPP
079-STATEMENT
099-COMM SPL
100-CR INM CMM
061-CK INMATE
030- 1/2016 CI
062-CHILD SUPP
070-PHOTO COPY
030- 1/2016 CI
099-COMM SPL
072-METER MAIL
061-CK INMATE
030- 2/2016 CI
062-CHILD SUPP
099-COMM SPL
099-COMM SPL
099-COMM SPL

65281
067187
INC CI INCOME
198446
067156
INC CI INCOME
198446
69910
69909
INC CI INCOME
198446
INC CI INCOME
198446
12-31-15
INC CI INCOME
198446
067170
69146
INC CI INCOME
198446
069355
INC CI INCOME
069603
069391
INC CI INCOME
198446

O.SODB
2.00DB
223.63
lll.82DB
6.77DB
2.26DB
51. 88DB
12.72DB
211.84
105.92DB
35.BODB
15. 33DB
60. OODB
40. OODB
147.98
73.99DB
70.58DB
227.37
113.69DB
48.92DB
30.00DB
103.57
51.79DB
O.SODB
23.39DB
1. 71
60.00DB
180.08
90.04DB
5.00DB
10.14
14.lODB
2.47DB
75.00DB
204.31
102.16DB
10.19DB
10.00DB
3.0lDB

9.12
7.12
230.75
118.93
112.16
109.90
58.02
45.30
257.14
151.22
115.42
100.09
40.09
0.09
148.07
74.08
3.50
230.87
117.18
68.26
38.26
141. 83
90.04
89.54
66.15
67.86
7.86
187.94
97.90
92.90
103.04
88.94
86 .47
11.47
215.78
113.62
103.43
93 .43
90.42

102 of 124

(j

(;
···,

"\. .

,J

·

= IDOC TRUST=========-= OFFENDER BANK BALANCES========== 05/04/2016 =

Doc No: 54475
Name: WHEELER, JEREMY RAY
Account: CHK Status: ACTIVE

SAWC/GHSG PRES FACIL
TIER-G CELL-1

Transaction Dates: 05/04/2015-05/04/2016
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
0.00
3166.74
3269.09
102.35
----------------------------~---TRANSACTIONS---======---====================
Date
Batch
Description
Ref Doc
Amount
Balance
02/23/2016
02/23/2016
02/23/2016
03/03/2016
03/08/2016
03/08/2016
03/08/2016
03/08/2016
03/15/2016
03/17/2016
03/18/2016
03/18/2016
03/22/2016
03/24/2016
03/29/2016
03/30/2016
03/31/2016
04/05/2016
04/05/2016
04/07/2016
04/07/2016
04/12/2016
04/14/2016
04/19/2016
04/19/2016
04/21/2016
04/21/2016
04/26/2016
04/28/2016
05/03/2016
05/03/2016
05/03/2016

SA0746719-101
HQ0746750-044
HQ0746751-005
HQ0747978-005
HQ0748740-041
HQ0748741-006
SA0748833-009
SA0748847-012
SA0749586-012
HQ0750281-002
HQ0750463-042
HQ0750464-003
SA0750816-097
HQ0751074-005
SA0751389-093
HQ0751509-033
HQ0751703-005
HQ0752242-044
HQ0752243-003
HQ0752701-005
HQ0752805-034
SA0753369-135
HQ0753799-002
SA0754412-lll
SA0754412-112
HQ0754692-043
HQ0754693-004
SA0755685-115
HQ0755979-003
SA0756486-112
HQ0756555-033
HQ0756556-003

099-COMM SPL
030- 2/2016 CI
062-CHILD SUPP
061-CK INMATE
030- 3/2016 CI
062-CHILD SUPP
070-PHOTO COPY
072-METER MAIL
070-PHOTO COPY
061-CK INMATE
030- 3/2016 CI
062-CHILD SUPP
099-COMM SPL
061-CK INMATE
099-COMM SPL
030- 3/2016 CI
061-CK INMATE
030- 4/2016 CI
062-CHILD SUPP
061-CK INMATE
030- 4/2016 CI
099-COMM SPL
061-CK INMATE
099-COMM SPL
099-COMM SPL
030- 4/2016 CI
062-CHILD SUPP
099-COMM SPL
061-CK INMATE
099-COMM SPL
030- 5/2016 CI
062-CHILD SUPP

INC CI INCOME
198446
64547
INC CI INCOME
198446
069686
067830
068866
69726
INC CI INCOME
198446
68847
INC CI INCOME
68313
INC CI INCOME
198446
69727
INC CI INCOME
68130
INC CI INCOME
198446
69244
INC CI INCOME
198446

48.00DB
143 .. 01
71. 51DB
80.00DB
209.48
104.74DB
0.60DB
3.18DB
0.60DB
80.00DB
211. 87
105.94DB
8.25DB
40.00DB
25.39DB
7.60
80.00DB
209.15
104. S.8DB
60. OODB
5.70
10.00DB
25.00DB
21.20DB
8.24DB
183.44
91. 72DB
9.51DB
80.00DB
2.00DB
204.28
102.14DB

42.42
185. 43
113.92
33.92
243. 4 0
13 8. 6 6
138.06
134.88
134.28
54.28
266.15
160.21
151. 96
111.96
86.57
94.17
14.17
223.32
118.74
58.74
64.44
54.44
29.44
8.24

0.00
183.44
91. 72
82.21
2.21
0.21
204. 49
102.35

STATE Of' IDAHO
Id~. ho Department of Correction
I hereby certify tharthe foregoing is a full. true. and
c•:,r,cct copy of an instrument as the same now rettmins
?·'.:t'.i.'.i~. ~~d of record in my office. .
/.£1 ll
,· ·., ; •!I~,:;S my hand hereto affixedth1s
LTfl -<

;,oi

~

if

A.D,d

L,._.dt:MtLt11J_/~J~
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~ -#51./1/ 7.1
~=,..::..:::.....::..._:....,-,,-..,~'--+.,,....=IJZ...,f.--..~~,::__

,,.-

::2.LJ....;!.~~~~~~f/ttS
Telephone Number

IN THE DISTRICT COURT OF THE

_____:5'::....;c"""-Z.::::::)l_,_Ti__;Z...:...~-- JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
Case No.:

134J?OOcj/

CV.- :J-IJ lb -J./JI-P~

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

Plaintiff,

~'122 w/kk
-

De endant.

IMPORTANT NOTICE: Idaho Code § 31~3220A requires that you serve upon counsel for
-the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the courl when
you file this docum'ent.
STATE OF IDAHO
County of
[

/fi~-1111(} G--~
-IL

)

)ss.
) .

] Plaintiff .v<t.Pefendant asks to start or defend this case on partial payment of court

fees, and swears under oath

/)(J,ltt-

1. This is an action for (type of case)

or Aj)pt,""'11¥/

"T'

"iJoSC (k(lViv//t).,

I

·.

I

believe I'm entitled to get what I am asking for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
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2.

[)<1_ 1have not previously brought this claim against the same party or a claim based on

the same operative facts in any state or federal court. [

] I have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.
3. I am unable to pay all the court costs now.

I have attached to this affidavit a current

statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve (12) months,
whichever is less.
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b} the average monthly
balance in my inmate account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month's
income in my inmate account until the fee is paid in full.
5. I verify that the statements made in this affidavit are true.

I understand that a false

· statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14)
years.

Do not leave any items blank. If any item does not apply, write "NIA". Attach additional pages ·
if more space is needed for any response.
IDENTIFICATION AND RESIDENCE:

Name:::f'~

Address:

~

f

1,../&~-_-____

Othername(s)lhaveused: __

Jd.,L/2• -=z-fl. tA.J ·

How long at that address?
Date and place of birth:

Cf Pl<KtfKS

'6-JL/-/ '17.r- -

Phone: . /t.,/&

Le,&\

It~

l~

DEPENDENTS:
I am [ )<J..._single [

] married. If married, you must provide the following information:

Name of spouse: _ _ _ _ _ _
Af
. . . . . ,........1/_.;....- - - - - - - - - - - - - - - - -

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
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(;-

)

·,.,.,,

My other dependents (including minor children) are: _ ____;.JU-"--"-"-=-(i_.___.- - - - - - - -

J./ A~.

INCOME:

'11.5 a<'

Amount of my i n c o m e : ~ ·per [ ·] week

[\(l month
LJ
_____. - - - - - -

Other than my inmate account I have outside money from: _ _....µ'-"'--_.__

My spouse's income: $

JI.): ti-

per [ ] week [ ] month.

ASSETS:

List all real property (land and buildings) owned or being purchased by you.

Your
Address

City

State

Legal
Description

Equity

-Value

Ai;+.
/J.IJ.
List all other property owned by you and state its value.
Value

Description (provide description for each item)
Cash

Al. A

Notes and Receivables
Vehicles:

AJ.11

Bank/Credit Union/Savings/Checking Accounts
Stocks/Bonds/Investments/Certificates of Deposit
Trust Funds
Retirement Accounts/lRAs/401 (k)s Cash Value Insurance

Al ,A:

•

u.11
Ai. I/

,1.11

Motorcycles/Boats/RVs/Snowmobiles:
Furniture/Appliances
Jewelry/Antiques/Collectibles
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
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\

Description (provide description for each item)

)

Value

TVs/Stereos/Computers/Electronics
Tools/Equipment
Sporting Goods/Guns
Horses/Livestock/Tack
Other (describe)

Al, It

µ,fl
IJ, A
N.ft

EXPENSES: List all of your monthly expenses.
Expense

Rent/House Payment

Average
Monthly Payment

M.,4

Vehicle Payment<s)
. Credit Cards: (list each account number)

J.J, A-;
Loans: (name of lender and reason for loan)

/J,,4.
Electricity/Natural Gas
Water/Sewer/Trash
Phone
Groceries
Clothing

•lll.A-

JU,,4
N,A

Auto Fuel
Auto Maintenance

µ, If

Cosmetics/Haircuts/Salons
Entertainment/Books/Magazines
Home Insurance
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
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\

)

Average
Monthly Payment

Expense

N ,It

Auto Insurance
Life Insurance

JJ. s
IJ fJ-

Medical Insurance
Medical Expense.

I

Other

MISCELLANEOUS:
How much can you borrow? $_ _..._).J_,:...;/Jr-;....___ From whom?
When did you file your last income tax return?

AJ t B::::

Al I If ·

Amount of refund: $

/tJ , fl-

PERSONAL REFERENCES: (These persons must be able to verify information provided)

. SUBSCRIBED AND SWORN TO before me this

20_/IQ_.

~

.
,,,111110 ••,,,,

........ '. YOUA, ,,,

.:~ ~v.. •-·. . _
{°'( +O_;,,,J)J
~.......... ~.-•••••••·~() ,,,,

~ ':If: .•

~~RY·'.

;... ·. ·,•.
' •

Pu·o.'-~,_4.-"::
p~. •· .....- :

~

;'. ___ .......

..-!,;••.

~

~

day of ___.fVl.___c..._,.j----

i1 . 4/ri

Notary Public f~r ldal,t
R "d'
t
,. I
C L
es1 mg a
· 1~kll~~.,,1 ;i
My Commission ~pires It ,J.q !. A

-U.-'---------------

~ ~

....... '',j",., .......!11-···,,'Q

,,,,, .,"rE ·O-r<l· ,,•••.....
,,,, ,,. ........ ,·
~

...

~
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Defendant-Appellant
IN THE DISTRICT COURT OF THE

5-7:-t... rJ.r

JUDICIAL DISTRICT

OF THE STATE oF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,
Plaintiff-Respondent,

)
)
)

)
vs.

~~t.Jlb£k.Defendant-Appellant.

COMES NOW,

)
)
)

'15f!nrJoc.,lC

Case No.CAI ..

J...01', ·-/.f//- /JC.-

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

)
)

~ ~ W\htJGL

,

Defendant-Appellant in the

above entitled matter and move!i_ this Honorable Court to grant Defendant-Appellant's Motion
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in
Support of Motion for Appointment of Counsel.
1.

Defendant-Appellant is currently incarcerated within the Idaho Department of

Corrections under the direct care, custody and control of Warden
of the

12os5 Cd/1:bn

Jlr ltnf~o;1y t,JotJl. Cmnp
2.

The issues to be presented in this case may become to complex for the Defendant-

Appellant to properly pursue. Defendant-Appellant lacks the knowledge and skill needed to
represent him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 1
Revised: 10/17/05
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3.

Defendant-Appellant required assitance completing these pleadings, as he/she was
unable to do it him/herself.

4.

Other:- - - - - - - - - - - - - - - - - - - - - - - -

DATED this

q"(JJ.day of _ _.M~A:-Y----··20J.h._.

AFFii>AVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL
STATE OF IDAHO
County o(§Afl(JOt,(

' after first being duly sworn upon his/her oath, deposes
and says as follows:
1.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the

Um/
f02S ~kn

Sf. ~.I''} \.tht,/.(

under the care, custody and control of.Warden
3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

property;
5.

I am unable to provide any other form of security;

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and c~mpetent counsel of the State;

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: I0/17/05
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\
I

' . /

Further your affiant sayeth naught.
WHEREFORE, Defendant-Appellant respectfully prays that this Honorable
Court issue· it's Order granting Defendant-Appellant's Motion for Appointment of Counsel to
represent hi~/her interest, or in the alternative grant any such relief to which it may appear the
Defendant-Appellant is entitled to.
DATED This6ay of

SUBSCRIBED AND SWORN AND AFFIRMED to before me this _1_ day
,20A_.

-~ fl.(SEAL)

Notary Public for d
Commission expires:

H~J--°I ---11\

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: 10/17105
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the

J
C/1'.

day of. _ _M
__A-'--,y,____~• 20

/Ii, , I

mailed a copy of this MOTION .AND AFFIDAVIT IN SUPPORT FOR APP0INTJv1ENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy-via
prison mail system for processing to the U.S. mail system to:

Deputy Attorney General
Criminal Division
P.O. Box 83720
Boise, ID 83720-0010

"~Qclo

County Prosecuting Attorney

1Jen nocjt Couv1'4

f:AwttflvJJd/:-

~ · aV-,il ~(_

·

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: l O/ l 7/05
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BANNOCK

JEREMY R. WHEELER,

)
)
)
)

Petitioner-Appellant,

Supreme Court No.

)

vs.
STATE OF IDAHO,
Respondent-Respondent on__Appeal,

)
)
)
·)
)
)

CLERK'S CERTIFICATE
OF
APPEAL

---------,----->
Appealed from: Sixth Judicial District, Bannock County
Honorable Judge David C. Nye presiding
Bannock County Case No: CV-2016-411-PC
Order of Judgment Appealed from: Judgment filed the 28th day of April, 2016.
Attorney for Appellant: Jeremy R. Wheeler, Prose, Motion to Appoint State
Appellate Public Defender Pending
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Jeremy Ray Wheeler
Appealed against: $tate of Idaho
Notice of Appeal filed: May_ 11, 2016
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt (Waiver pending for Clerk's Record/Transcripts)
Request for additional records filed: No

113 of 124

Request for additional reporter's transcript filed: No
Name of Reporter: N/A
Was District Court Reporter's transcript requested? No
Estimated Number of Pages: N/A
D a t e d ~ _..----· \

S

·--z.u\r
--.
\..LI

R0BER~6
Clerk of the District Court
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
JEREMY RAY WHEELER,
Case No:CV-2016-0000411-PC
Petitioner,
ORDER DENYING MOTION FOR
APPOINTMENT OF COUNSEL;
ORDER DENYING PARTIAL
PAYMENT OF COURT FEES

vs.
STATE OF IDAHO,
Respondent.

Based on the same reasons listed in the Court's Decision on Motion for Summary
Dismissal dated April 28, 2016
IT IS HEREBY ORDERED that Petitioner's Motion for Appointment of Counsel is
DENIED.

-----

IT IS FURTHER ORDERED that the Order Re: Partial Payment of Court Fees is
DENIED as a filing fee is not required in an appeal of a Petition for Post-Conviction.

DATED this

Z.6~4. day of May, 2016.

~-B
DAVIDCNYE
District Judge

-

Case No.: CV-2016-0000411-PC
ORDER DENYING MOTION AND ORDER
Page 1 of 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the c'J,~ay of May, 2016, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

Mu.s. Mail

Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. 9th West
St. Anthony ID 83445

LJE-Mail
D Hand Deliver

0Fax:

Robert Poleki
CLERK OF THE COURT

By:~MbDep

lerk

Case No.: CV-2016-0000411-PC
ORDER DENYING MOTION AND ORDER
Page 2 of 2

116 of 124

()

i

Namih

______,,_s_,

C)

risorier Name

tJ ;IAJ. C, ·_

~~-~"?~, ~3,;f/)-

~~
-··--·S.µ
. tJJ.4.
Complete Mailing Address/

.

··

. .

·

·

.

Plaintiff/Defendant
(circle one)

Dcfondant/R~).

(FuJI name(s). Do not us et. al.) .

.

.

-]

ff[Jk.. JJ_ ~~-pg._J_

' INAL

Revised 10/24/05 ·
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the&day of
mailed a true and correct copy of the

/hoh:,t,Yt

.;i.o_li, I

Jun.ft

t (:tff;fJSJ,,,1

O

!: -f;mt

via

prison mail system for processing to the U.S. mail system to:

12-k

~Utnt

t1v

Revised 10/24/05
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In the Supreme Co·urt of the State of Idaho
..

..

JEREMY RAY-WHEELER, _
.

.

.

..

Petitioner· Appellant,
v.

STATE OF IDAHO;

-Respondent.

)
)
)
)
)
)
)
)

ORDER CONDITIONALLY
DISMISSlNG APPEAL
.

.

.

Supreme Court Docket No. 44214-2016
Bannock-County No. CV.;2016.:.411 -

)

A NOTICE OF APPEAL was filed in the :District Court on May ll, 2016, from the

JUDGMENT entered by Dist:rict Judge David C. Nye and file i:ltamped· on April 28, 2016.

A11

I

ORDER DENYING MOTION FOR APPOINTMENT FOR COUNSEL; ORDER DENYING
PARTIAL PAYMENT OF COURT FEES was filed in the District Cpurt on May 26, 2016.

WHEREAS, a filing fe.e is not required in an appeal of a Petition for Post;.Conviction ancl, it
appearing that the required fee for preparation of the Clerk's Record, pursmu1t to l.A;R. -27(c),

having not been paidnor, has any Order been obtained from the District Court waiving that fee;
thereforQ,
IT HEREBY· IS ORDERED that proceedings - :in this appeal be, and hereby Ette,
. .

.

..

CONDITIONALLY DISMISSED unless Appellant pays the required foe for prepru·~tion of the. --

Clerk~s Record or, obtains an Order from the District Court waiving·that fee ON OR BEFORE
TWENTY-ONK(2l) DAYS OF THE DATE OF THIS ORDER.

IT -FURTHER IS ORDERED that.proceedings in this -appeal SHALL. BE SUSPENDED
pending an Order ofthis Court.
· DATED this

·-

f, 1J, -day of June, 2016.
··.,

-I

'' ...,,

.....,, . .-::'

,·.,.

I
, .. J·,

arel A; tehnnan. - nief Deputy Clerk for ·-·,.
Stephen w~. Kenyon, Cl~tk
·
cc:

Jeremy Ray Wheeler,pro se
Counselof Record · District Court Clerk
Di"strict Judge David C. Nye

.,;·''

.......

._..,

-~-

.,....

.....

Entered on JSI
By:_-_.,..\..,..;-<&r::_.......
; •.-- --.

_ORDER CONDITIONALLY DISMISSING APPEAL-DocketNo. 44214-2016
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In the Supreme Court of the State of Idaho
JEREMY RAY WHEELER,

)
)
)
)
)
)

Petitioner-Appellant,

v.
STATE OF IDAHO,

ORDER GRANTING MOTION FOR
EXTENSION OF TIME TO PAY
Supreme Court Docket No. 44214-2016
Bannock County No. CV-2016-411

)
)
)

Respondent.

An ORDER CONDITIONALLY D1$MISSING APPEAL was entered by this court on June

6, 2016, for the reason the required fee for preparation of the Clerk's Record was not paid, nor was
there an Order from the District Court waiviti,g that fee. A MOTION FOR EXTENSION OF TIME
to pay the fee was filed thereafter, on June

lf, 2016; Therefore. good cause appearing,

IT HEREBY IS ORDERED that Am,ellant's MOTION FOR EXTENSION OF TIME be~
and hereby is, GRANTED.
IT FURTHER IS ORDERED that Ap~ellant will be allowed thirty-five (35) days from the date
of this Order, in order to obtain a Waiver of ~ees from the District Court, or pay the Distr.ict Court the

necessary fee for preparation of the Clerk's !Record on appeal, as required by Idaho Appellate Rule
27(c).
DATED this

J.i_ day of June, 2016.
For the Supreme Court

Stephen W. Keny~,~

I

II!

cc:

Jeremy Ray Wheel.er,pro se
Counsel of Record
District Court Clerk
District Judge David C. Nye

l1

i

_i-~ ~~~~~~~~I~~~~o~-·

E X ~ ~ ro_PAY-:,D;;;;;,o=ck;,;E,et=·N~o=.4=4=2=14=-2=0=16=:==i=!:E:E~~=;;;.,;~~5:
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
JEREMY RAY WHEELER,
Petitioner-Appellant,
vs.
STATE OF IDAHO,
Respondent-Respondent of Appeal,

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 44214
CLERK'S CERTIFICATE

~-------->
I, Robert Poleki, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.

¥cS

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

of said Court at Pocatello, Idaho, this \?:, day

(Seal)

CLERK'S CERTIFICATE

2016.

ROBERT POLEK!,
Clerk of the District Court
Bannock County, Idaho Supreme Court
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
JEREMY RAY WHEELER,

)
)
)
Petitioner-Appellant,
)
)
)
vs.
)
)
STATE OF IDAHO,
)
)
Respondent-Respondent on Appeal,
---------.)

Supreme Court No. 44214
CERTIFICATE OF SERVICE

I, ROBERT POLEK!, Clerk of the District Court of the Sixth Judicial District,
of the State of Idaho, in and for the County of Bannock, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
Record in this cause as follows:
Jeremy Wheeler, IDOC #54475
St. Anthony Work Center
General Housing
125 N. 8th West
St. Anthony, Idaho 83445

Lawrence G. Wasden
Idaho Attorney General
Post Office Box 83720
Boise, Idaho 83720-0010

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this \ ~ day o

2016.
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